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UlcGTATION OF LIABILITY FOR INTEItRUFIION OF SERVICE FOR RBOULATED TELEPHONE
COMPANIES: AN OUTMODED PROriyX'110%i

MR Rcudl I Maxm-Stadt

SUMMARY:
HistorkaIIy. local tekpbouo coxxjpanks have enjoyed a broad Iixnitation of lifbMity

tbc author axguea that dkapxto tbc draxnatxe shdI ux tbe xbaturc of teleplxofxe rcgoiatxon, a modxticd iixi ation ofhabx
tantTprovisloxx is still waxrantexL Yat, although tlbc degree of tek'pbfxxxc company iegbdatidm ia abating at the statg&

level, tbc Iimitatidxn of liability still persists hx rnoit juxisdictious. Part K proposer that IixnitationofliabiHty
continues to have u kgitnnatc place in local oibcratuxg takpboue coxxjpany xegalatioxx, albeit vflth

Many telephone company tariff cfxntaixx hmxtation of IiabEIxy Ianggxage which Xcxxtects the corporation ~xn danxagc
clahus arising &am cxxoxa or oxnissions in service. Altboxxgh a dktaikd discussion ofthe policy st+ in state
tekpbogxe regulation is weil beyond the scope of this note, certain «kmexxts of thc new regulatory ~impact the
gtxbalyxix of the lixxuxatifxu of ligtbilhy taxllf dauses. . Higlxhghting thc ixxtcxxelatiou between hxuhed damage awards and
eceoomicat telephone rater. tbe Califoxxgia Sbxpxeugc Court fouffbd that ibe uutxty cggfxffngxaioxg xeixes xxpon tbe validity of
ihc imitation of liability as a general policy in acttmg xatea dxbxx additional dlstigbctioo between a xxxanufacuxrcA

habilixy aud tb» liaMity ofa telephone coxuimxy is the nature oftbc customer.

TEXT'
f'619j

Hhtorimgy, —tacaLtctepbonc companies have enjoyed a btoad gmitadon of lidnlgy for actvice oiaagca. ybia
ptetaetlon evoived ~ toog vallb mc attica evcfa lgic acd
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arnot

Ibat chnaetatttndcbet ncdlmmmmm

tekcommuukatious mdnstry. In exchxmge for thc rcqxxhed universal senrice obligation, state utility coumxissions limited
recovexy ofdamages agaiust the utility, patially aa a~ofheeixiug tekphone rates reasoxxabk. As the tnodctn
tekcoxoxxaxnkatioxgfx udixrtxy undcrgoea xegnbitguy xefoxxu, howevixr, tbe histoxi*c basis for hmitation ofIiabBity may uo
longer exist. Thc author of this riote cppfxxet thc Idstoxical undexpinnixxgs of imitation of liability In tekphone
xegdxlation and discusses pabik polky coxxrifkrations for tbc protection: Ncjxt, ago «xdjor examines thc josti6ca6ou for
limitation of liability in thc context oMc new &trna ofuNity tcgxdatxon. Finally, thc author aqpxes that dcxpitc tbe
dxauxatk shift in tbe nature of tckpbooc rcgulatiou. a modi6cd limitation of liality tariff provcYicou is still wsxranted.

In 198S, a fue dextxxxyed the tckpliooc switdmg station in the Chicago subuxb ofKnsdaleg Illinois. nl Tbc Grc
compktcI y devastated tbe comimmications facility, which had routinely xxxuted and directed up to 33 tniIINxn calb
daily. n2 After the fire, tbe daxnage coapktely Nxspcnxkd tekpixooc service to and Sxxgn thc western and southwestern
suburbs ofChicago, and for approxlmataly onc month after the disaster, the residcxees aod buauesscs iu tbc affected

'. area still bad disxxxpted service. n3
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Ax a result of 0+ outage, busuxcsses ia this hxgb-tcdx cosrldof suitaxued cuorzuo!1$ fuxaucxal losses extxzuate

a4 Alkgiug negligence aad scdcing economic damages, auzneroxxs customers fikd a class

iN t against Iauois BeH Tckpbonc Company. a5 hx sccbng a dismissal of the ddm, IHinois Bdl ciied
f~) hx its tazHf iiled with thc HHuois Cozzanczce Cozzzaxissioa. n6 Relying ia large part upon

m the tariff, the trial court grazztcd IIHnnh Bell's aaxtiozx for suzzuusry judgzzzezzt aad the

a~1hz court aifuxnezL a7 The illinois guizzeaxe Court, bowevct, levczscd aad zezxxanh+ holdmg that the factg as

pkadcd pzeicnted a valid cause ofaction based oa another scctioa ofHlinois law. ng

gimihr exculpatory language in tarxifs iu many other jurisdictions has been interpreted to extend protection hxzzn

outagerelatcd clahzzr toutiHties in gcncral, and tdcphoac corzxpanfcs la partkuhr. n9 Thus, in axost junsdkdous even

Ifa tcleplxtxoc sotapsa s conduct ls aegHgcat, zegazdkss of tbe extent of thc dazzwge, it can zxxznpleteiy avoid Hsbgity.
Tbc Ihui&'zion ofHsbQity tazxtf language aad tbc protection it cxtczuh to tbe xespcctzve uality Is aa outgrowth of the
stzucnue ofutiitty zegu!stioa, and is fzezlueatiy justi6«d as.compeasation for the rigors" ofzegulatioa. alO

a

Most states have statutory przzvisiana that burdca local oixcratiag tekplxoae companies with strict oversight and

require tclcplxoac companks to provide uxxivczxal service within their &an«his« area. nl 1 fn cx (~631) change, taany
xtazcx also regulate utility Habllzty, luai6ug recovery ofdazasgcs against txixties aud thereby avoidhxg the hxgxutatioaof
xucb coxtx into cuxtoaxcz rates. n12 But strict tckpINuxc regelation, which represents tbo burden that Hzulzatioaof

HabiHty serves to alkvistc, is shifbng. Both corzgxetition aad d«rcgxdatioa aow «I xszactzxize scgnmxzs oftbe hshzstry,
and zuauy stats utility comnussloas have approved zegxdatozy scI iezaes with znoze Ikxibk pricing and zegulstiotx. a13
get. aI though the degree of telephone company rcguiatioa is abating at the state kvc4 thc limi tatioa ofHabibty stxTI

pczzixts in must juziMictions.

This note cxamhxes whether the Hmitadon of liabHity is saTI appropriate for' local operating tekphooe companks
vriduzx tbe current regulatory fzazucwozlr. Part II explore zbc ozlghxs ofthe Hzmtatioa of liability doctrine Ia telcplxoac
rcgulsdou and pnwidcs aa overview of the nature ofcuacnt Hmitatiorxof HabiHty provisions. a14 PartII also discusses
tbe public policy coasidczatioas and legal doctrhxcs utiHty cozzaniasioas aud couzts usc tojustify Hzzdted HabQityin tbe
te1ephouc company ~ a15 Pztzt HI audyzea thc limitation poH«y in Hght of thc present stzxxctuze aad status of
tckphouc rcgulatioa, n16 Part 1Ypzzzpoacs that Hzzntatioa offiabihty coutbxzxes tu have a kxitimato place m local
operating tckpboae compaay rcgulatioa. albeit with sozza zaodi5catiozL al7 Part V couchxdcs that cv'ea ia Hght of

ands iu regulatory oversight, Hznitxtion ofhablHty tanff proviaoas aze stiH coascioizab1c and aeccssary so
kuzgas protection is not extended to cases of wilitzI or wanton misconduct by a uaTzty. n18

H. BaclqpouxNL Kxtozical Oriyns ofTckplxouc Regulatioa and tbo Limitation ofLizhiHty

Mzuxy telephonic company tarlifs contain ihzutatioa of IiabiHty language which protects the corporation 6oza
. damsge clahus szisiug Rom enozs or omissions in~ a19 Thea«provisions evolved as ~ cozupo ['632) neat of
tbc regulatory seucture of tckpboay. n20 This ac«boa traces tho evobztion of telephone zegxxlatieu, tbe generis of zhc

Ittmitatiaxx of hability concept, and tbc weight thc judiciary Ixax afsxrdcd such claus«i.

~T~Icpboac Rcgda Ifoa

hi 1910,Cuugzezs delegated respoosibiTity for tckphoac aad tckgzaph rcgxdatioa to the Izztezstato Comaiezee
Conanissiuu. n21 In 1934,Congress crtabHxhed tbe Federal Cozuznunications Cozumlssioa which assumed
rcxponiibHity for tekphonc zegulatiazL n22 Currently, interstate tckpboue operations rcznain under the jurisdiction of
tbe Fcdczai Comzuzxuicatioas Comcmsioi, n23 while regulatoiy coimuissioas hx each state oversee'the iatzistate

operations of telephone cotnpstzi«L n24 States typicilly classify eoqioiatioas which ptxzvxdc tdcpbane service gs
regulated moaopoliei, subject to govenanental agency oversight ofoixerations and rate nudring. zx2S

Most state kgixlatuzes have enacted public utiTity statutes whidx create aad authorize state utiTity cozumlssioai to
regulate the intrastate operations of tbc natural telephone tzzonapoly. a26 hs a regulated utility,

'

a tekphouecompany is
obligated to sczve aH custoxnezs ii the &'nchisc ares, under the sazne tezzns aad conditions, and under rates aizpzoved by
f 633] the regulatory commission. n27 IiistozicaHy, state regulatory agencies «zuplhsaed the public policy of
uaivezsaI service, u28 and mcd cato of rihzza zegrdstioa a29 with a subzddized pricing stzuctuxe co ensure economical
residential service. n30 .

The underlying goal of univ«rxaI sczvicc was thc pro vixioa ofoptizzzum pcuctrstiou ofsctvice at zeasousbk rates.
n31 Ia 1982,however, govcrzuaeut antitrust litigation against ATdzT resulted in the divesture ofdiat coznpsay and the



1993U. IIL L.Rcv. 625',
Page 3

u of thc Baby BCIIL" n32 Tbc scuicxoent of thc AT!LTaxrCxust suit, thgg Modi jjcd Fjrgaj Just,
on}y~thc structure of tcjccoamunrjcatjorrs. but also created a shill m thc povger of rcgujatrxry oversight of thc

local exclgange coxnpanjcs jrurn thc federal sxena to thc state Icvd. n34 Since thc divestiture ofhTAT tu 19114, n35
comrujssjous have fojjovped the national proco~&ctjjjorx movexncnt and have apjuuved a variety of

reguhxtoty reforms n36 Regulatory corrrmissjons still maintain thc xoic ofoverseer oftho tclix @634] phone
cyompaujcx. Strict rate of rcuun xegujatjorx, ~,hxs ceded ju xnsuy juxxsdrctjous to a{tcxnatjve parudhgms of
regulatory oversight hicjudjng prjrre csp, n37 inccnrjve, n38 or rate acabKmtjorxregulatjorL n39

Ahhough a dctaQed d jscussjoa of thc pohcy shjA ju state tcicpboue xegulation js vveij beyond th

note, ccrtam dcrncnts of thc new regulatory schemes impact thc analysis of tbo lixuitahou of jjamjty ~d ~F
purposes of evaluating liruitanou of jjaMjty, thc inxjyorxsxrt cllxactcristjcs of this transfornxatjon axu Icssvcucd

corrxtxa jr', an increased ab jjjty for tcjcpl gone co~njcs 00 retain revenues. and a xestticscd drijjty to raise
generally indicate a lessening ofthc burden of reggdariou on local tcjcphoaccorxqranjcs.

Whey state unTjty corrrruissjons have not addressed limitation of liability as a Sxcct ofiuy of these
pIarrx„several states have jrrrposcd quality ofscxvicc standards as a comporxcut ofxrsxre jjaxjblc regulation. n42 Other
quality overxjgQ ugcasurcs have been precipitated by [~6353 large oot+gea n43 For example, in reaction to thc

n44 thc Iiijnojr Commcrce Cogrrrrisrjou enacted a rulc lcqujrjxrg ccrtajrx maintcrrargce and djsastgv

response procedures. n45

cating outgrovrth of the increase in tcjccoauraxnicatious coxupctitjorr js that many local
tckpbanc coxrrpanicx have explored aherrgative mating (caHcd route djvcnlty) to enhance rdiability aud avoid
paraiyxjng outagcs resulting 6txym a single jacrTjty joss. xx46 While not directly xxgandated by tho xgggujatoxy body, this

taduxologjcaj enhsnccxuent reduces thc risk ofoutage. To meet their nomegnlated corrrjxctjtrrrs' o%rjugs, many local
tclcplgguxc coxrrpanlcs may o'er custoxrrcrs who rely heavily on tdccommuujcations tho option ofpaying f~ specific
route xnsuxaxxce. ' n47

~jty ofservice standards aud service cnhanccrrycntsioay ease thc amount ofhYigatjou regardiug hxujtatjagx of
Ijibjjjtytc jauscs. .Despite these claxts, bovyevcr, comts do not arralyxc cogxfpanics' «fjoxts to reduce risk ofoutage, but
mcxely aPPly thcbjankec limitation ofEabiHtyy n48 Tbjs jirrrjtatjou, dcvejoPcd as co~&crrsatjon for the more traditional
rcguhtiMycuvirourncggt, u49 eenaxigs virtually uggchanged n50 gkspite thc altered reggdggtogy approaclrcs.

B.Ljrrtjtstiou ofLiaMjty Clauses

l.Tariffs as Force of Law: Source af Limitation ofLiability aauscs

Despite tbc procompctjtioo movcmcut in tdcjgbooc reguiatjorg, traditional tariff jjijng requirements stijl prevail iu
xrrost jujsdjctjonx. nf 1 fv636j Most states have statutes which require local exchange telephone coxnpaujcs to jjjc
corrgprebcrgxjve sclgcdujcs of rates, ndcs, cl asxKcatjorxx, and reguiatjons wjdx thc administrative agency charged vyith

piigik tatgty ovcssigbs —egg psoviciees dkeau! by tasse paisdkdceui statutes cut usiik eestcg aud gov etc gu rigbtc
sad pdvikgcs tbst a utigty udgbt sect is it ucse sa Iuvcgaklel seapotstioa cuteuag ia!o ougasey coe!nctusi
rciatianxhips with curtogncrs ln dxc open oaxxjetplscc. n53

h telephone coxrrpany's of5cial eujffbjnds both the'company and its subscribers. nf 4 Most courts recognize thc

delegation ofauthorit by thc legislature to thc xrtiRy commission, and hold that the tariff exclusively dictates the extent
of thc ntxTity'0 duty to its customers. nff Therefore, vgjrcu a Smitatjon ofliabjjjty ruLe i» properly approved by the

jurisdictional regulatory body, mast courts h'old that liaMjty provisions, ifreasonable, operate to'limit tbc tckphonc
company's liaMjty. n56

2 Traditional Support for Ljruitatjouof Gability Provisions

Inctuxiou of drjff provisions hmi ting tckphouc corryany liabihty evolved jxom doctrines estabhshed jn tekgraph
javy. n57 In prjnrrosc v. [ 637] %'cstcrn UaionTcjcgxaph Cov nf 8 a scrnjnaj case in telegraph regujatiou, tho US.
Supreme Coaxt distinguished bctvvecu telegraph corrrparrjce' dgrties and those ofother coaauon canjcm. n59 The Court
stated that although telegraph corxtpaucs have a clear duty to thc publ jc, they axe not completely anrdogous so common
carriers because message carriers move xorgcthjng vyjtb no recojprjxabjc xtrinsic vahre'to the earner. n60 Tbc Court

. vyent on to ssy that because message canicrs cannot foresee the value of tbc cargo, telegraph courpanics axe not subj cct
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~ d i~ H bg ties as odier comraon carriers. n6l Thus, tbc Court conchldcd chat because iekgraph coinpallics are~~of the vahie a m'esxage txtighf have aad are Unabk to take coxRBcnsurate ptecauQoGs '&r highly valued

uaomiixsioas, the xacssagc carrier cannbt bc «xpccted to'assure a PoteutxsHy uniumtcd habihty for a subscriber's

message ia ua&resccabk circumstances. n6X

Hictoricaily, maiiy juricdicHons rccognaed the quid pro quo of limited HabHity as a eompoxient

coorcrictions of tckphoac regulation. n63 For cxampk, ia ConeR v. Ohio Bdl Co„n64 aa Ohio appeHatd comt
noted:

A pahlic utiHty ls, by law, regulated strictly ia its operation. Rights and pxivikges which it might seek under orcfmaty-—coonvcniaIrclatioris are curtailed by provisiom of the itatutcs. Its lia¹lities axe libewise regulated and iixniscd

prmrisians of the statutes. Tbe theory is that, since it renders scrvke a%ecting tbd puMic, the state shaH xegidate and

coorrol h in order to prevent iqtustice, and 5iither, in coasidcratioa ofsuch xeguhtioa and comxol, its HsMity
should bc dcfmbd and limitoL hi a seasc it is a matter ofcontract, oa the onc hand. by the utility and ou the odier by thc
rene rquescntmg aH of its citixcas, u65

Courts in most states consistently Grid that hmitation ot'HabiHty ruks are coastitutioail and kgal when appHed

c?ics Gf tcfcphonc outagcs or errors hivolviug ncgHgcaGc. a66 Whctc such 5lrbcarancu ls a COGl f~638J 'ponent of the
tariff appropriately fikd and is appmvcd by tbc approliriate utKtics commiss~ most courts have held that this taxilf
chase is binding. n67 7bc subtaantial dc&zencc most courts give Io an~approyai of a limitagoa of HabiHty
chuse is onea based oa tbc premise thN thc cariO dcfncs ihc kgal duty of ibc uciTity and that no other contractual basis
exists for a cause ofactioa. n68

3.Types ofLimitation ofLiability Clauses

Ahhough xnost courts generaHy uphold utility conunissioa appmved limitation of liabiHty taxitf provisions, Ibo
hagusge and character ol'these clauses vacles araoiig jurisdictions. a69 h majority afstates hadt tekphonc company
hsbilhy forscrvice interiuptioas to ~ xebatc of Ibd service charges during tbe 'outage perio. .u70 Socad jurisdictions
xa6z discinccious based oa Ihc level ofnegligence, or mtent, upliolding the bmitatioa only lf ihc'ptamtiff fags so prove
gross ncgHgcncc, or wilM or wanton behavior. ' a71 Other juxisdictioni:distinguiih tbc type ofsuit tobe
sustaining imanudty for ciahns aBcging contractual breach. but waiving Ibc )imitation for actkins brought
theorie. n72 Generally, limitation ofHaMity docs uot apply to situations hivolviag iHegality, or Sauduknt, wilfid, or«~ misconduct. n73 For exaaqik, the Caldor [ 639] uia Public VuMcs Commission promulgated a gale
requiring tarifis Io inform ciistomers that tbe limitation ofHability rules do noc apply' to situadoar Involving whi
roiscociduct, fraudukut conduct, or viohuioas of tbe hw. a74

Thur, histoiicaHy, state utility coramissioni appruve Hmitatioa ofhabiHty clauses for telephone companies, and
comtx sustain their vahdity. a75 An evaluation of their continued applicabBity must, however, progresi beyond Ihc
statement o~fievakncc and analyse the motives underlying these Haitations. 'Ibo foBowing sectiori surveys chd poHcy
jortificstions for limitatioa ofHibKty

1.Justifying Lixaitatioa ofLiabgity for Regulated UtiHtica

'Ihc wilHngucss ofmost courts to uphold Hmitatioa of liability pioviskuis depends oa a variety ofpubHc poHcy
roaridcxatioas regarding the particular cdlractcf and responsibilities of rcgidated tekphoac coaipanks. n76 Pihaaxxly
courts view tbo Hmitatioa as a key ckmcnt of tbc reguIatory process, hi paiticuiar is necessary coayeasatioa for Ihe.
economic burden imposed. by thd universal service xequiiemcat aad thc strictmes ofxegnlatioa, a77'and as a vital
hmiting coixgioncnt of Ihe rato-making process. n78 Some courts abo cite,the uniipc vuhieraMity telepliaad

companies have because of their intense xehance oa lechnology, a79 aud achnowkdge the mability to;foresee dsxnages
related to.thc tiansxaisxian of messages that arc unhxowa as to content aad vahse. . F80 This section cordidcrs those
theories associated with regulatioa iud rate making that have been used to justify Hmitattoh ofHabTity. faQOJ

A. Limrtcd LisbiHty as Compensation &r Strict Regulatioa

The basic theory supporting excuipatocy clauses for damages arisiog &un scrvke mtcrcuptioas is Ihat "apubHc
uiibty, bciiig stay regulated ia all operations with conriderabk curtailment of its rights and ptivQcges, : shall likewise
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bc regrrlated and limBed as to its liabiRica. " ng 1 The 5arjtation of Ihbi1jty is seen, to son» extrsu ~~
cqujtabjc bs}ance bctwem the benefits tuxj burdens of regujatioxL n82 Undcr{yjng this premise is thc ~pk ~
property devoted to pubHC usc. Or a usc hx which the public has an 'rrtcrest. grarrts so the pubH ~~
which can bc connoHcdby thc pubhc for lhc common good ng3

Tbc appropriate regulatory body efftctuiates this contxol, and is chargjcd with tj» duty to ense th t~
both xcaxoosbk and adequate service. ngd Tbirs, the tcjephoi» company is ia a chrxs ofcorporations

itx rights sad privjkgca Thexeforry. soma argue jt xxarst be regulated. at kast to thc errteut of its statk 1

liabihtjcs srixmg 6om jts duty ta serve jts crxxtomcis. n8$

A telcpbooc any ytxny cannot be selective about its customers: it js~
'wclgbjrbg thc cost Ilgalnst 6c Sccfjt of serving a part jcujrtr customer. n86 + California

theory hi rhc context of jjrmted liaMity for errors in directory Iistingr,
'

hejrj that bccarrac thc state reg ~~~h
the tckplbrjnc coprpaxry, tbc utHjty's liabilities should be dejb»d and hmjtcd. ng7

ec eaietiae cfIbe bade atbecct et tbecty dtetcctetitcc Ibc tbdb tice dcatc tt aot toity e rbdt oa tbttte tie dc tmb
but rather a bantsrboa arbd dc6ujtjoa ofthc duty ofrhemlcpbonecoayany topruvjdo service. n8g ~pxjdl) ~
to this tbcory, ihe limitation clouse acts out what type oj'service the utihty will supply and the scop'c

reqabcd to furxush n89 Jn this contcrxt, a tekphooc company js charged widi the duty ofprryv jduxg service

app Heat ion, brrx jn crrcj Nngc for sulh rcspoasibQl1y ~ lhc coxpoxatKcl wH1 not bc rjcjrjred to piuvidc coarpktcly
rmjntcrxxrptcd or perfect quality service. n90

8.limited Liability as a Rate Cotmponent

Moat jret juently, courts refer to thc jrrtcrxehrtiouxhip between poterrtjaj jiabrTrty and rate structure as justification
far Hxmtxnorb ofhabiHty &r tbxTjrjes. a91 'Tbe US.Srrpremc Court, m Western Union v. Estcve' Bros. 8k Co n92
limited a tekgraph courpany's damrtgc lialjty fox aa umecejvcd xncssage. u93 Suxtioe Bxxtodojs, wrjting for the

.. xna)osjty, stated, thc hmjtatioa of jabbTrjy was an Ilcbexxt part of Ihc rate. Tbc corrgrany c+Qld ao.snore depart jxom jt
than jt could depart f'roxn+e axnormt charged Sx.the service, ad Sjwiaxjy, in Soehwestcm Sager Co, v. Rjv'cr

Txxnjnsjs Corp n9$ thc Supreme Gomt, cja discussing comxraxn camcr obhgatioas, noted, "the xate sjbccjHcd in thc
servant tariff is conrputed on the uudcxstandhbg that the excujpatoxy clause sbaH apply to xeHcvc tj» . Carrier of tjrc
cipcryse of insurjog itself a'gsjust liabiHty for damage aid it js a xeasaoabk sate so coreputctd. n96

The goals ofurrjformty and cquaHty arce addiYious1 principks of tekjrlrrxnc rcgrrdxtion aitd rate xnajrjng that
implicate bmitatjon ofhability. .n97 The Court in Kxrcvc BxoL n98 cmpbaxjxed the muform nondiscriminatory

app jjcatjou ofutjHty rates, and beld that umforudty drxusxbded that thc rate as sct in the tariff bc the sok legal hrdjcator
of the company's 1iabgjty and duty. n99Tbo Esreve Bros. Comt thither jrbdicated dist to aHow some custou»xs to
xecover for damages related to hrtcrxuptcd'service probidea a higher ~ofservice to those cuxtorrbcra, and ia
cjject, f~Q2) provides snappy'treatment to a particular class ofcustomcaxs. nl00

Whca validstjng contpany cxcrllpatory-clarrscs Qate couxis~cncraHy dcfcx to utility corn'ur jssjorxx' powers created

power to kys1atc rates and to dctexaxh» what Hmirations ofHab jhty aic x»cessary to cstabbsh thc rater rests
cxchrtivcly with tbc appropriate coaxrniss ion. nl02 jjighljgbtjng' the jtcrxejatjon bctxxem ljinjted damage awards and

economical telephone rates. thc Grhfotnja Supreme Comt found that tj» utility coxxunisxjoa xcHes upon thc vahdjty of
the imitation ofliability as a general polka m setting'rater. a103Thus, thc court cordd not entertain suits for damages
ss a xexujt oftckpboac service outagcs welthout thitbiuthxg Ibc policy ofeconomical telephone iatci. al04

Another basis for liinitation of liabHit y that js a functioa of thc rite-mshng ratioaakbis 0» prmciple ofrjslr
compensation.

'

al0$ Many courts recognize that rc.gujatiog agencies sct i utHitj's rates coma»nsuxatc with thc riser
asxcancd. al06 aad xcaicmabk rates are dcPcrbdcnt ia Part uPoa uPbojrhng Ihe jjrnjtatjoa of liabHity. ride. e a107Unlike
a corporation compctjaeg ia the open 'xnsxhrtpjace, .thc structme ofrrt0ity rcgrexjation does not aHow tclcplxone. corxpaaics
to select a particrdar poprrlatioa to serve by asxcxsjag the xisjrsissociatcd wBh p'irxviding service to a spccj6c location or
customer. n108 Qmsaad, telephone companicx haiw a duty to serve aH ( 643) castoii»rs within their fraxxrdrjsc area.
n109 When courts uphold ljaitatioa ofhabiTity for'comrrln carriers or utilities, they often focus oa thc ultixnatc.
economic impact on tbc average ratepayer. nl 10

Broadened 1iabiTity crrj&osure jncvihbly raises costs, and thereby the rates ofservice. nl 11 For cxaxapIe, in a case
where a brrxjrbesx owner sought dsm'sgacs for joxxex rexultmg j'xom a burglary, aHeging a telephone company cmploycc
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d lo th ahLxxn systctxL a IALOLsxsna court pf appcxb1$ heM Lhst lf miixLLitcd hsbiiity is

ofscttixdg reasonxIHc tcsc have thc
reflected in rates. nl 13 For cxaxcphx, if~~d for ail sabscxx~ suffering auy xxlcasaxe ofpeclaxiaxy lossu tbc burden of thxs

aid ~ly bc shi~ to each ratepayer. n114 This basis for xestxicthxg

recovery agshxst ~i mglaincd hx thc txotiou that recovery kf a fcw custofucf losses LLLtustly

baxdcns aII xatcpayxdxa-

xely to ihxxit thc abLTjty ofsubscribers fo recover damages
to publicpohcy and thc regulatory process. . Ol 15 ln thc

n 1 ]6 axLd thc accelexatuxg move to dcregldaxNux hl
nl 17 hovpever, rbe faxnxdatkub and ranonaic for this hxmtation ~c~Ln-Limy. nl I& Tb~of conthnxhxg to Iiuxit haMity as tbc farm of telephone regulation shifts.

nll9 ~
m. Analysis

A. Present Day Jarti6cation: Is lt Ceteris Paribus? nl20

Two stgxxdlclnx faetdyxs have had a profound hxypact on Axnexicxn tdccoxuxnanbcationx lathe last ten years F~
sensational technological advanccxacnts ln thc Industry have dxamatkally Increased both coxapctidoxL audt

paxxidpxtloa, and cxeated au cxpldxsioxx of nevr products aod capabiHtics. n 121 Second, thc vdatexshcd divesti
AT&T in 1984 xnsxted a dxamatk chdxngxp iu tdqbhouc xegahbtion. O122 The breakup ofATdrT, n123 dpc fddrmstion

of the Baby Bema, nl7A and the stxxxctalal separations oMC ModiGcd Fmal Jadgmeut, . nl25 created a
traxbsfoxxnation in the xaethodoiogy of telephone xegalation. nl 26 ln hght of there very critical chaxLgcs, previous

j

astificatidxis

fo Hcphonc coxLLpany protectioa hxx Hahility nanit review'.

1.Do thc Bene& snd BLxrdcn Still BahxucxL2

Ax igxHcatcd in paxt II, nl27 onc of thc corncrxtoncs of the jar tifxcation tor limitation oflish iHty is thc balance
Crbbpeen the bbdrdcns and benc6ts ofregulation. nl28 ln Ihe current cnvironxxv:nf. bm+ever, many state regulatory
commissions ale aiiovding tekphooc companies grcatcr Qcxlbility iu scexvicc provision and caxumgx,

'
u1 29 and the

Ccsxeacd bLLDku Lnay OO longer' justify such a stnct lUI1inltion ofHabillty.

a, %bc Degree ofRegulatory Stxictuxe

pbc tubttc poiicy ntinuda iiu tbod dad iisbipty b otun dcccnbcd cc coabrconlica ier tba cacaiabnaccs of
resaicdtu r«duistioa. atb0 yudinsftusdttnsioador eadrntad tbottstiaa orpcbiHty ibnacs os tbc "iapantioa' of
redubdaa apaa 0» aaTiiy. at pi ia dtct. dds scsasrio sfs allbty corapaay s~ eictua n rtcndoatbtc dines tdcptsttn
theory of some eoxu f~64+ xnentatois vvho suggest that regdaMtioti of thc tclccouxxxxanicathnx ILddustry vpas a desirable
arrsngenbeat exLginccxed by the Bell systeux to protect xuaxket dominance. nl32 ln fact. 6Lccd.vyith xaLhiess competition
in thc cally 1904,ATdtT vLcvvcd regulatiou a's a protective xxulicu'vrhcxe ruonopoHstic'advantigcs COLdd thrive. nl33r
'ibis a%xxnative paxticipatioa in stelf rcgalatiou xnakcs riuestiouable NLc protectionist uudcxpmaiugs ofthe baiincing
theory of limitation ofhability.

Pab5c policy teo'riits also point to thc ability'of regulated entities to iuQucxxce thc very adiiiaiiuativc agencies
dLsrged vdith their oversight. nl34 Ou thc other hacid, thc'history oftciccomruunicatiooi rexilatiodu ti oltcu cited as sn
exception to the ". sdf-interest" theory 6fregulation xvhcxe the telqdLOLLC coapanics, pat ticxtlstly ia recent ycais, have
been unable tO infhxenCC the rebgbdataly agency tO the eztent Ofplacing the regxdatOXS in the rule Of Cattuei mnager.
nl3$ Perhaps a quddic gmdxiid between the self-hxtexest leguhti«L theory aud the passive dhsdpEasxy bxcxv of the
resh1ctioas of regLLIatlou il tuole realistxc. Even such a rxLodclatc vlcwp vvhcn hxtcxl)used with a Chloe hx thc extent of
acnxal xcgalatiou, xnxtcs questionable the degree ofprotection agaixLst liibLTLty vdaxrautcd by tekpILOLLc corrgxaxucs.

b. 1Uxk Asxuxx|ptioa Revisited



1993 U. Ill. L Rcv. 629, ~
P«ge 7

pue cictucnt of the balancing ofburden rationale is risk assumption- nl36 Historically, utOIty conuxassions

restricted tekphonc company rates and csxnxngs levels whHe proto=ting Hu: ntxTtty Iinm competitivcdk, n137 Modern

sxa te regutaiorjj scbcroes, however, are preuuxed upon a new contract ofregulation. Ms new contract oQcn allows a
unbty tu earn a'nd reran a higher rate of return ln exchange for less pmtcctxon Born competition. . n138 lfan hnportant

cornpuoent of the new xegldatoxy Smuwoxks Is to ~ thc Ioc«I tcicplauxe companies to participate ln thc contpcnnve

marketplace, .n139 should they snII enjoy thc guaxanteed protecdon against liability arising ~sexvi

Tlute cusentiai rtucstiou is stOl cnic ofbilancing benefits aud burdens- welgblug the appropihxte risk with th

apiuoluiate xetuxn. It is [ 646J possible that thc risk approiuxately correlated with the pexxuisslon to retain m
'

of~
generated reve«ac Is found brother areas such as lack ofguaranteed rate Increases, lack of aMity to uru1«xci«Hy r3xangc

scrttlccs, or compentoxs not saddled with regulated portions of the buxhxesa. n140 lf the risk

revenue levels axe altered, Iglwever, sound pubHc po~ apnea n ~x«xi'«60A~ apIKopxxite degree nf
' protection

2. Is R«tc Protection Sn1I Nccessaxy2

The dominant argument in favor ot' limitation of liab0ity Is the ecoxuunlcimpact of insuring a fcw cuxtoxnexs

expense ofaII. nl41 Tbc major motivation for allowing limitation of liabHItyin rate ofreturn reguianon is the fear tbsx

. aH costi create upw«xd pressure on rates and uhirnately increase paces. n 142 ln many jurisdiction, however, thu.

state regulatory ttructuxe docs nut support tldx prexnise. An cxaxnplc ofa ncw regulatory schexnc that maintains
race p~ ix CHjfornia where Ihc two largest xelcpl use comliaxues have the abiHty to retain some mcasuxe of
camings at a higher xate ofretax« with certain iestactkuxL n)43 Qnc', of tbc«e restriction ls that local aervtce rate«are
placed in a category ofservices that stiH toQQQc uuTxty ooxxunissiou approval Ior any hÃxcascs. nl44 Another exaxnpic
is Hlinuis where in late 1992 IIIInois Bell pxopoicd a new method ofregulation nl4S that included a three year

u I46 2bcsc cxaxnplcs illusnate that if increased liability were ixnpo~ xxpwaxd prcssure on rates xnigbt
not affect the average ratepayer &ectly, or would at least bc measurably delayed; nl47

Because of the changes ia regulatory structure, tha basis for upbolduxg strict hmltanon of Ilability provisions is fess
convinring. For many conysnics th'e threshold of«Ibad xetxun has thea, n148 suggesting a coxqpany should be
squired to accept copaxuursurate risk, possibly iu the -f~647J forxn ofan eqxrndcd duty to custoxncxL Other
cousidcratioas and leg«i principles, however, suggest that some meamrc of limitation, even iu the current regulatory
envhouxnent, al49 is st%a valid.

3.Tart Principles: Argument Against Expanding LiaMity

AI though the ncw foixns ofstate teicphonc regulation suggeit the need Co curtail the limitation' ofhabiTity, dic
reI«tive capacity of thc telephone coxupanies aud their custoxucrs to bear loss rerpnlcs a moderate approach to any
altcratioa oftbe hrnitatiou of liabxTity. a150 Tbc relative capacity Is not so much i matter'of the reI«tive wealth of the
particc~a-ruattecof thcMstivc ability of thc parties to avoid thc loss, absorb it, or distribute it among a larger group.
nl51

At Snt glance, an obvious par«Hel to the situation ofutOities and their consuxncxa is that ofa product mauuf'acturer
and its custouxrs ln prrxhxcts habaity, thc exxeni ion of liabIlity to thc xdthnstc consumer is aided by the feeling that the
nuLuufacnuer Is best able'to bear and dstxibute the loss. n152 However, the, natrue of the output ls a iigui5cant
difference ~a msxxufactuxex's pmduct liability and thc extoxmous baMlty that AM be inclosed on a.tclcpbnrJe
company. n153 When a mamihcturcr offers a pm'duct &r:sale, tbc customer can detexnuxxe ~thc pace - which
thcorcticaHyiucludcs a premium to cover potential product liaMRy damages -is worth the uCjty of the product. Thc
cuxtexncr can decide to Mega thc'purchase or shop for a substitxxte product at a lower price. The typical ubTity

'
conxuxncr in toda+ cnviromncaxhowever, is not aimil«xly. iitoated, but is ttiH laxly i captive coxxsuxner at the only
price offered. nl54 .

.In the case of tbe klephone customer, because felcphane service has become a ncccnity, nISS with few or no
alternatives, n I56 thc customer cau [ 648J not forego the service. Rather, the customer must pay the pxxAktexxxuned
rate, emiif the rate lnchides tbe cost ofdcfexuhng'habiiity suits and damage payxucnts. '1%is,'a telephone cornpsnQ
limitation of liabiTxty for xejgigeuce cannot be corupictdy removed bee«iso the resulting hicreaso hx daxnage costs
would bc distributed via hxcreased rates to «ll custoxncis, many of whom woxdd bc unable to bear thc loss. .This is uuj ust
in the context ofa monopoly where xubscribcn have few, if any, alternatives. Himiaanng the limitation of hability
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~gg chsmbntc thc cost of liabxTity across the entire ralcpsying pubHc- lt would also, however, create aa xxndcsnab

Ihc hjstprjcAI gpaI pf tmjvcrsaI telephone service aIS7 bybUfdcacag those cuxfomcxs who caa barely

afford cxixcingratcs-

'on bccvcx a mann&cturex's Hability aad the liability ofa tckphnae cocnpaay xs the nature

of thc custonxcc, Coxxxxancr products arc typkally sold to individual households that are not hx a position to hxxure-

potential Iqpny or loss rcsultiug foci Iaulty manxf&ctnxiag- The xwaxlactxxxer Is ia a better posit joa to insure
goods ace sold to largo hxdnstcial customers, however, equal bargaiauxg power

enables thc parties to xnabe any liab lily or lhaitatioa thereof a contractual maacr under tbc texxus of thc tran
nl5g Coavexxciy, typical tckplxonc custoaxcxs al59 who wouM incur slgnl5caac loss as a result ofaa outage such as

4plOtt lollcL 1bc Iclcplwll ~ COBpIW/, IIOWCVCt, It PI01%5Q IN[ lO ~ Pofltl06 lo hQhC lljclflgUbg ~.- Caljloxnia pubHr, Qcibtks Conumsaion recognized this vxhcu It cued thc unavsilaMICy of hxsxxxancc for uaTxtics

IjabQIty of thjsldud as a sigaifxcsnt factor hx its decision to sustahx telephone cotapaay Hadtathxa of liabihty for service

and djrcctoxy errors. nl6l [v649J

Although ncw regulatory paxadjgxns nl62 still Gmjt ucjlitics' ability to pass aII costs djrcctI
n163 thc changes are aot sigmfxcant cnouglx to subject local telephone coxnpxnjes to unxg+cinxd hazy nl
especially la light of the tnagnitude and conylcxity of the service they~ aI65 Thus, opposing hx~ ~b .

caxcfuuy weighed ia developing thc correct degree ofliability a telephone coxnI&aay should bc exposed to under th
current regulatory &unewxMIc. Increased earning potcatial and limits oa cate Increases suggest local cekplxoae
coxnpanks xheaLd axxuxnc comxncnaurate ride. nl66 On thc ocher band, established tort prixudlxks continue to provide
sound arguments against a caxtc blanche axsuxaixcjoa of liability nl67 and suggest caution vdxcn con g thc broad
Ihnitxtioa cuxxexxtty in place in manytuxisdjcthxns.

IV. Proposal

Asxumiag that thc cost of unlimited SaMityis too great an ~dition on thc telqxhoac compauy and
ratcpayecs. s more appropriate xncdxod cxftish sharing under cuxxenc xegxdacoxy scenarios Is a nxodcrace expansion of
tckphonc cexapaay jjbxTity. Modcxaboa Is warranted bccsuse many tckphonc customecs could not abscab thc late
increase that woxdd be ncccssaxy to protect thc tekphonc company txom the hxcxeascd oost chxe to eompkte hablhty.

Dlinolx Houxc Bill 4016, propose'd in April of l992, nl68 Bhxxcraxcx an attcxnlxtcd but unsuccessful altcratioa of
on of Iiabtucy. In percjxxent part, thc proposed bQ wouu have prevented the rcgalacoxy comxnlsxion Ilnm

approving any rate, charge, claxxi6cation, or tariff that vrocdd limit a ~s haMIty for direct or hxdjrect losses dae to
disnip [ 650] tioa of s'exvice that exceeds twenty-four hwx. nl 69 'Qe bills faxtuxn a170 was probably attxilnxtahle
to icx broad language:

Sash xwccpnxg language removes all limitation of hability for oucagcx over twenty-four hours, and signals
cic a change because unlimited recovery of daxaagcain the instance of scrvtc» faihxxe or. tckphone coxnpany cxxnr

is inconsistent wNh both regulatory needs-and-principles ofcommon jaw. a171 Although kgisla6NL Inight be a
solution to constricting thc nnbzjdkd iudcnmity that currently cxdsts, hmguxgc m aay suchWgulatloa-should~
carefully coxatructed to taGor thc hxnitahoa instead ofchxaicatingit.

A nvxcc pcactkal alternative would be to follow thc practice ofseveral statci that have rcfuscd to uphou hxnication

of liabiTxty provtrioas unlexa thc corporation Is still habk for acts ofgmss negligence. al72 This expansion ofduty oa
the part of tckpbone companies Iocieascs the kvcl ofcnstoxnei protection without ixgxosuxg theorctically unlixnited
liability. It further provides a mcaie ofinccative for raYjtjcs to maintain indagate scrvke quiMty standards and to
continue technological efforts to pmvide iltccaativa routing. n173

Under this syatcxa, once d» plaintiff proves gross ncgligcxuc or wiintoa miscoaxhxct, the taadf provision xxaght

subject !becompiay to i penalty, dcpcadcxct on thc kugth ofoutage. Thus thc tclcpluuxc pomixsny is %mes to
comi)curate soxx» customers, but aot to thc exteaithst rates ace dramatically u»ressed. A systccxx simtlar to this proposaI
is chc tariff claxxse xnandaccd by. the Cahfocnla UtiTitics Commission which lies'recovery to $.10,000.when a plaiutilf
proves gross acgligcacc. nl74 This Iixaited Iixmtatjna .is consistent vxith ncw kans of tekphoac xegulatioa, allowhxg
local tckphoac companies to operate kss as a regulated cxxinopoly, but affording adequate proteron hx the areas udxich
arc scjII andcr relatively strict oversight.
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Utility cornraissioas shoaw also ma«dare telephone company quail/I' standards 4%i reduce the chance ofaa

~~m M ~of thc net regulatory scensrtos mctude qmirty standards as factors m the carnmgs ~muhr nl75

ofsuch nendstes nly shale ss true conrpetitjvc tnartct conditions penetrate the locaI telephone

~tace. Ia rhc short nasa, laaivever. reguhtory cornrrassions should oversee service quihty Ievehr to e»sure that

new trcgrdatory paradjgns, whjeh allow in [ 651].creased camings levels, do not coarprarmse system reiiabj
yo nanna»dared technological service insurance 'sacb as castoa&f spccrftc route drversrty n176 s

be coca«raged because such services esn have thc efject ofpassing tbc cost ofms«rance dirccdy to those customers

wbo most need and ean most afford this protection. Such tcchrNIogjcal oilerjngs aIIosrrW dcnlnds nf the stra~lace,
rather thaa rcgulasray raaodares, to «Bumtdy drive the rlaslity of service,——V-.~asion

KstorjcsIly, thc public policy jostiGcatjon for limiting tdephooe company baMjtyfor a«tages
found oa the traditional reyristory modeL nl77 Since the divesture ofAY&V aad the rapid changes
tekcomrranlsatioasrcgahtioa, hovrc~, telephone companies have been given greater lkdbility jn earnings

pricarg. «178 Due to thc easing ofregulatory strictures, complete hmitshon of liability for tc~)ooc corupany errors
aud a«rages is kss coayelliag ia today's regulatory enviroan»mt. Tbe nature of thc telecotmmmjcaions industry
the local telephone comities, however, necessitates a nrodcrate alteration of the limitation. Tlms, telephone eompamcs
should suffer sic Qoaacial pcaalty fx damages resultiag trmn gross negligence, aad ubiity comrmssioas ahordd

include ipahty stanr jaxds as a eepnsjre judea
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n5. I» re flL Beii, Na. 73999, 19931lL LEVS 6$, at!4.

n6. Id. at ~11-12.Tbe tsrdf pmvidcs:

Tbci'ability of the Company l'ar damages arjsmg oat of rmstaker, oa6ssioas, interruptions, delays, errors or
.defects iu tranirmssion ocarrrmg in the comsc of furnisl rmg service or other facilities, and not caused by the
ncgl jgeacc ofcastomer, shall in no cverrt exceed an amount cquivalcrrt to the proportionate ehsxgc'to. thc
customer for ihe paiod ofservice darmg which shah mistake, omission, jntertuptba, delay, error or defoct jn
traagnission occurs. No other. habijity shall in aay case attach to thc Coinpany.

irL The appdiate court also hcQ that thc 'economic loss dochine articulate ht kfoornron Nanafaetrrrfng Ca v.
¹ria»al 7'a»k Co„9IIIL ld 69, 435@~443 (f981/, precluded recovery. Thc 11hnols Strprena Comt, .

however, reasoned that the doctrine djd not bar recovery. M. at l 5-16.I» ru IIL Beii, po. 73999, I9H 1R LEUS
65, at '4..Thc discussion ofccorromic tecovery m tort, however, is beyond lhc scope ofthis note.

n7. Id. at al.
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nS. Id. at aI2. The
' is prexao12.The IHiaoix Suprexae Couxt held that Ihe plaintilis asserted a valid

puxsuaux m 5-201 of the Pubhc Utilities Act. M. The statute provides:

In'case'auy public utility shall do, cause to bc done or perxait to be done aay act, xnatter or tMng prulubi~
forbidden or declared to be usda«M, or shall omit to do say act, matter or thing expxired to be done eah by
any provisions ol'this Act or any rule, rcguliaon, order ur decision of the Ilhnois Coaxxa
issued under authority of Ihis Act, tho pubse utility shall be bable to the persons or coxpoxations

therefro and if the court shaH 6ud that the act or omlssloa «as
the acniiiHaxzsitcs; «ward-daxnagcs for the sake ofexample aad by «ay ofpunlshaxeut.

220 JLC$$J$-20J (West 1992).

Iu In re glinois Bell, the court distinguished previous appellate court xutuxgs «bere czcul patuxy provixauxs
were held to preclude thc recovery ofcoasexiueutial damages for interruption ofphone service, because, m'

couuaxt to the In re IIHnois Bell claim, thc previous cases did not involve statutory damages claims brought
uuder 5-201 of thc fJrJJJxfesAct Ja rs JJL Sdl, JJa 7$N9, J99$JIL LKU$6$. at ~8.At the thae of this «rltusg.
xuotiou for reheariag Is pending before the Illinois Supreme Court

n9. JN re JJL Ecll SwbcMng $xottou LlrJJJ 234 JJL App. $xf4$7. 46$A, $96JJ~d 67JJ, 6JJ2,' J72 JJL Dax-

$4 $d fist Dxxt. 1992J, rev'd, Pfo. 72999. JSJx$ Jll. LEUS 6$ fIJL Aug. 26, 1993).

. n10. Sce CorreV v. Ohto Bell TcL Co., 27PJ&26 J73. J74 ftPdo A. Appt. JP$9J Oustif)mxg tariff
of bable for telephone coxupany directory omixsious aud exxoxs iu paxtial conxidcxatkm for state xegulaxuxu and
contxol).

nil. Robert B.IIoro«its, Thc Irony ofRegulatory Refoxxa 132 (19&9)("Regulation gxaared local telephone
monopoly franchises aud secured thc stsbIHxatiou ofbusiness rislr In rctmn, regelation was able to extract
txoxa telephorie compamca the pubhc interest obHgatioa ofservice so ill - 'universal scrrice! ");see also Paul B.
Take, After Divestiture 2 (1990).

nl2. Ithiel de Sola Pool, Technologies ofFreedora101 (1983).

n l3.Walter G.Sober et al TelecouxuuxuicauousXohcy for the 1990s aud Beyond 131 (1990).

p N. See infra notes l9-75 and accompauyuxg text.

nl5. See inf'xa notes 76-1 19aad aocompaayiag tert.

nl6. See irma notes 120-67 aad accompanying tcsL

nl7. .Sec iaha notes 168-.76 aud accoxupauyiug texct.

ul8. Sce infra notes 177-7$ and accompanying tacL
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'
nl9. Ronald h Case hnuotation, Liability ofTelephone Coxupany to Sulxscxibcr for Failure or Interruption

ofService, 672~ 3d 76 83 (l97$); scc also Hdni v. Sour~raxxx BeQ TcL Ca„794F2d lgg, )92-93 n.9
($t8 Cir. l984) (citing cases &gn 29 stares regarding limitation of liabiTity pmvtsious lu «kphoue company

); IVdhtrg v. Sauih Cent. Be8'T+ 693E.2d 340, 342 prh Qi'r. l982) (citing jriisictioos where, absent

n conduct, comts uphold limitation ofHality cbrusei)..ftufverrity Hgls Beoxrrygaxfcxr0r xx

Moanxaln Scares Tcl 4 Tel. Ca $$4 PDd 723, 726 n.l fColo. Cr.~.3976)(providmg au cxrtensive list of
decixioas uphohhag lixxxitatian of liabihty clauses in telephone compaxxy yellow page advextishxg cases).

n20. Hoxowixz. supra note 11,at 100.

n21. See Richard M. Ovten & Rouaw Braexxtigaxn, The Regulation Game 200 (]978).Thc hfanu ~~
exrcuded the Interstate Couxmerce CommisaimA (ICC) jurisdict
cable companies eagaged in txanxmissioxx ofhxxerstate (or iutcxeountxy), xnessagcs.

n22. Pub. L.No. 416, ch. 652, 48 Stat 1064 (1934).The admixuxtxative del~ both of1CC oversight
ofwired coxuuamicarions and oversight of radio saw legidative proposals as early as 1929 to couxohdaxe federal
authority over couxxnumcatioxN lu onc agency. ln rexpo~ Congress created the Federal Commuxdcatious
Commhtsion (FQQ uxrder thc Comuxunicatioas Act of 1934.T2xc Couxnuxnications Coxuxnisxion's mandate was

vague, requiring that aanxiexxr provide good service at reasonable rates. Horowits, supra note 11,at 122, 126. fhe
1934 Coaxnxuxucations Act authorised coothxxxiug federal institutiouil involvexnent iu telephone xegulatiou by
establishing thc FOC, thereby axticulaxhxg thc goal ofuxuvexaal, atfoxdablc service. Texlce. supra note 11,at 2.

n23. 47 UNCS /$2(1989).

n24. See Horowitz. supra note 11,at 100 State telephone regulation began in 1907 with establishment of
the New Yodc and Wisconsin public utility corxuxxlxsions. Mast states formed public utihty coxumisxious shortly
thcxerdter. Texloe, supra nrMe 11,at 2.

n25. Telephony in thc United States has not always had a monoponstic structure. The exrpixation of thc Bell
patents in 1893 sparhxl Scree coxupctitivc ba5ks as thc number of telelxboncs increased IOX% between 1893
and 1907—.Ixxmany instances;as-a-tcxuh ofthe~v/4, nxunerxxrxs telephone ooayanies' operated in concurrent
locales. Bell, however, began an aggreasivc consolidation, aud reduced the manhole iudelreudaxxr'gelephorxe
companies and cxnerged the dominant force hx thc xnaxket. hlarxxxd at these developnxentx, pubSe policy xnakem

at thc state and federal level hxtexvenerL Bolter ct aL, supra not» 13,at 75-76

n26. Scc, e.g., Or. Ecv. Scat, 7$6.04IO (1992)~corxunixsion is vested wdh power and jurisdiction to
supervise and regxdatc every public unity. ind to do all thhxgs nccessaxy and convenient in the exrerdsc of
such power aud Jurisdiction. g Vra Coxtc Ana. $6-3$ (Michic 1993)PItc Coxxxnussion sM have thc power,
aud be charged with the duty, ofsupervising, regulating and controlling all pubic service coxulxauies doing
business in this State, in all matters rehting to the performance of their pubHc thtics and their charges therefor,
and ofcorrecting abuses thcxan by such cotxrpanics. g-

u27. This doctrine ofuxuvexsal service is the comuxou undcrpinnixxg ofkixlative intent and scholarly
~uaiyxcs of thc history of regulatoxy origin and is called tbe public iaxtexest' theory of regrdatioa. Thc pubHc
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ry 0 lou tjou views tbc adxujnjrtxaxjl » agency as fjlQcnoxung as a lll%tcbdog for tbc general
5ofrates sxsj prntxt lcve js.Hox0~ supra nofe 11,af 23-2 .

that telephone service must be made available to and be generally affordable
ld at 132 Vh st futory basis for this is usually found jn tbe language ofstate Public utjjity acts.

provides: "Tbe LcgisjatureSnds and dcchres that thc
tejcpjume service st ajfonjsb jc rates to thc greatest number of dtjxens has been a

longstanding goal of the stan "CaJ. Pub. Vdf. Code E7lD (West 1993).

n29. Tbcjustificstiou for regulating tcjcpjame companies' return on juvestuxcnt has been
znonopoj Jpmvjdcxs. Theoretically, hx tbc absence ofxegujatkux. they could eonmxsnd prices
what a cornpctjtivc maxkes would allow. Rate ofrcnun regujatjou attempts so mahe xhc jnccnthte
a monopoly icrvicc similar to that possible in nonusxoojxoly scrvjceL Greatjy sjmpjjjjoj, this
dctcxmjumg thc rate base - the cost ofpxuvlding service including depreciation and taxxcs and adding to th t a
reasonable profit or return sujficjcut to attract the capital necessary for investmcut. Jhcxe are a number of
prob ferns associated with this ~including the incentive for Ihc firm so ovcrmvest since jts rate of return jr
based tax total capital juvestment, aod tbc discouragexncnx of operating c%cjcncics~tbc benefit ofcost-
ssving tcchnupxcs jjow to thc consumers rather than pmvjdjng additioiiaj proQ to the firxn. David TIvenhafd et
al Jntroduction to Tclecocnmuoicstions Pohcy aoj Economic Development 1,4 (Jurgcn Schuxsndt et al. cds
1989).

n30. Bolter ct al supra note 13,at 131.

n31. SccSouxixern Jfdl Td. 4 TcL v. Jveschck Jsc, 2&S~d 457 pGa. Cc. App. J974) (indicating utxTity

commission must rapuxe a level of icivicc snd reasonable rates).

n32. Teste, supra note 11,at S.

n33. Amid a growing trend towards deregulation and mounting competitive mterest in tcjccoamamicatioas,
tbe UX. Department ofJustice brought suit sgsiurt ATitT to cnd its powcxM vcxtical integration through
divesture ofWcstcru Hectric and the Bcjjopcratiugcouyaaics. UuflcdSrulcr v. ATc%7; 552 P. Supp. DI
(Dd).C J9gl). Bctxvecn 1974 and 1982,AT&T lobbied heavily to defeat the antitrust case, but was
unsuccessful-jn-its-bid-to%ave jcgjslstion~ pmtccting the monopoly structure. On January 8, 1982, the
Department ofJustice and AT&T reached a settk~ jti thc case, resnMng in~ drvestuxeafbothWcstern
Eboctric aud thc opcrafjng companies. which were spun ojfas thc seven separate and jndcpcxxdcn't aegkad
monopolies. Horowitz, supra note 11,at 24L For an in depth discussion of Ihe AT&T antitrust action and
divesture, see Steve Coll, The Deal of the Ccnhiy; Jbc Bxeatup ofAT&T (198@.

,n34. 1Evcnhafcj ct al„supra note 29, at l.

n35. AM J:552 F.SupJx. nt I3l

n36. Bolter et aj., supra note 13, at 131.
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n37. Price caps csa bc a feature of iaceutive rcgulatioa plans, scc izdza note 38, but th» tenn 8»a»rally refers

tp a znctbod of cappiag basic prices. Dawn Bushsasg State R»gzlhtors' IIK»ntivc Rcgulatioa Loca] Cozapctitioa

Top Agenda - What's Best fot Ratcpaycrs?, Cozamuaications+'ech. Aug. 26, 1991,at 22P hcrcuzaftcr

Incentive Rcgalatioo. Under such plans, feguhztozy coaunissioas sct c»Qazg aad floor rates for cozupcative

services aad kt telephone companies adjust their rates widzia thc hznits. Dawa Bushaus, Scam~
Rcgulatioas Ncw Incczztive plans AQow Przcing FkzdbiRy m Rcnzzn for Pzoductivity Guazaatccs,
ComazuaicatioasVaelr, Jaly 27, 1992,at 27 hereinafter Busbsns, States Easing.

n38. Iaceohve regU1ation mesa! ktfiag a fekpbooc coazpaay lcecp a certain portion of thciz profits provided
they caa keep costs down. Buzhaus, Incentive Rcgulstioa, supra note 37, at 22F.

1

n3k Under thc rate stabiHzattoa approach, canier rates aze geaczally zeducod ifearnings exc»cd ~~~
levels and, conversely, rates win ziic ifeszzungs aze deficient. Bobcr ct aL.supra zzptc 13.al 137", sec.also Qsil
G.Schwaztz &Jeff»y K Hoagg, Virtual Divestiture: Szuctuazsl Reforuz ofaa RHt '44FeL Cozaza. ~ 285 .

(J992).

n40. These characteristics are evident in ~lcs ofinnovation m tclcplzoae regulation in Vcnnoat,
Alabama. and Ncbraslpz. In 1987,Vczznoot catered ncgotiatioas kadiag lo a "social contract" between the
Vermont Service Board and Ncw Enghmd Tckpbpac Coayany ~Twenhaf'd et al supra not» 29,at 185.
The terms ofthe Vczznpat agrecmcnt require staMized local rates, driftiug of thc lhdz asspciaied with Ingstion to
tbc tckpbonc cogppuzy, aad lizaQcdinczcascs for ccztsm scrvixs- Although the plan docs not guszantcc Ncw
England Tel»phon» Compaay a rcasouablc zctuza on as hzvcstuzcat, acither does it hmit hKPs abiTjty to cern.
Bolter ct al supra nose 13,at 132 bz 1990the Aiabazua Pubhc Service Commisaon extended a form af
incentive z»gulatiou, caged a Rate Stabibzatioa aod Equity Phuz. for South Central BelL The plan allows
several tiers of rates of return aad~service n~uezucizts. Alabama Coatbzues SCBAlternative
R»gulstioa Plan Three Moie Years Whh Minor Clzangcs, Mccommunkations Reports, Nov. 19, l990,at 24.
An even more radical regulatory shi5 occuzz»d ia Nebraska whcze the Suprezne Gxat ofNebraska r»»curly

of I»gbhtfve and judicial activity aad provides N»brazlca tckphpo» cdazpsaics cousidcrabk f'zccdom Sooz ratc
of return rcgzdatfoo. 1990h&A. Scc.Pub. Util„Coram. & 'Qmay. L Ana; Rep. , at 147.

a41.Mary Nagelhout, Incentive Rcgufstioa ofLocal Exchange Tckphonc Caaiea. Pub. Util. Fort, July 1,
1991,at 46.

n42. H. For cxamplo, thc CaH5xnia Public Utihti»s Commission adopted an inccnri~ascd rcguistioa
fram»wort for dwt etatA two largest 1»kplgnc c~zanics which iaduded Coauzdssioa oversight of thc zpzality
of service. Id. Thc Nevada Public Service Coauaissioa approved an alternative regulatory a»berne iu 1990diat
hzcluded as a goal thc impzuvemcza of the Ipaiity of tckphoae service to custoalcls. 'AK pbuz Bio was lQtcoded
to»ncouxage local exchange tdepbonc cozupaaies tp tdcc zuaxinzum advszJtage ofmpdeza tckcommunicatioas'
hxhnology. Id. at 48.

n43. Andzcw Fcgehaaa, Ncw Ruks Aiza to Prcv»nt Fires That Would Saad Phoae Sczvic», Chi Trib Sept.
25, 1991,2, at 4.

n44. Sce supra notes 1-3 snd accompanying lect.

n45. Fcg»imaa, supra note 43, at 4
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n46. Bamis L Wcisman, 'Ibc Bnerging Market for FsnMcss'. Tclccotnrnutnca

Po+, Ang. l990, at 333,336.

n47. M. at 338.

n48. See infra notes 52-68 and accompanying text.

n49. Sec mfia notes 76-119and accompanying text.
% ~

n50. 'Ihc Illmois Suprerrai Court's recent holdmg refusiog to limit hsMltydcspitc
Iibuois Bcifs tariff was umelated to the form ofregulstforL Jn rg /ll ffelf g»Orhfaff Srorfoz Lire Are 23999
1993N. LEXE6S (Of. Aug. 26. 1993).See in&a notes 14 and accompanying text

n51. Brooks B.Albciy A Peter J.Oraodrraff, ~Transport CompctiYion in UW Tciecommnukatioos,

regulation). Por example, m 1992,the Cbcsapcske tt Potomac Tcicpjrune Cornlisny (~)ofMaryland asked
the hfaryland PuMc Scrvicc Comaussion to.extend thc current pri~ plan (io operation fhe Past two years)
for another six' years. CdrP ofMaryhnd Makes Case for Rate Changes, Cornnaioicathms~ech June I 1992 at
3.Ifovvever, under the plan, Cd' must stiH gaia Conunisuon approval ofrase changer pe mangy seivices
residcnnal service, business lines, and advanced calEug services such as call.wai6ng and call foiwardhig. Id. In

'
California, aanniucentivekascd regelation framework placed basic nxinopoly services ln a category subtect to
fixed rates, and indexed other rates to an mdexmg meclnrusin. Nagcihout, supra note 41,at 46.En IIHriqls, in
1993,IIHnois Bell Telcpbone Company proposed a prim csp pbn that wordd fieez» local rates for three years
and allow other rates to change based an a formula coasfdeang inflation, BeH's cfRrts to cut ovcdhcsd oosts, and
thc quality of service. Rob Karwath, Bell Seeks Rate Overhaul. Chi Tn~ Dcc. 1, 1992.I, at I.Fcvr states have
reached fhc «xnemc dercgulatory stance ofNebraska, where local telephone coiupsnacs can increase local prices
up to 10%aimually, with 90 days noix, unless 254 oMfcctcd corrnnncrs sign a petition opposing the increase.
Some services are nearly 6ee of any rate of rerunx re'gutation. Tcske, supra note 11,at 116-17.

n52. An cxampk of such a statute is as foBows:

hip tefcconurnuucatioos carrier shall offer or PAPodc tekconlInunlcstions service unless and until a tarrff is Gcd
thc Conngfsslon vvhich dcscijbes the nsti re of~weivicc;app6csble-rates-and-other chargos, terms and

conditions of service, and thc exchange, exchanges or other geographical areas or areas m vrhich the sctvtoe
shan be offered or Provided. 'Ihe Cooanlssha msy prescribe thc form ofsuch tariff and any additional data or
information vrhfch shall bc included therein.

1201LCSSll3-$0l (1993).

n53. C.~dl». off Sdr G. 27W~dlys, li&(Oha a, ~pp. f939).

n54. illinois Bdl TcL Co. v. Miser, l l llL App. Zdf4, l36Pf~d l Pd Disc. l956J.

The company's official tarif fikd with the state atQity comnussioa
'

is a part of thc tcrrus and condiYions upon
«Hch tckphoac service is' rendered, is necessarily a coiuponent and integral part ofits contracts and
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arith its~~ expressly or by implication or by operation of hLw; the subscribers sze bound

th by as is Q» company; jt cannot deviate and tts sub$czibczs cannot deviate theze6uzn;

I«L at Sg 1361I~'dor 8. Bnt ace ln re llL Bdls«««ttcidagszanon Lihg hb. 73999 1993IH ~$6$ at «12

gg. ~og. 26, 1993)+Nothing in thc public UtiliYics Act or thc Coznmission's. zeg«danons aothozzzcs

exempt itself

&andes

HabHityby zncans ofa tare.

nSS. Scc Col«zv. Pacgc TaL ck Td. Co..SVPDd1I6z 218-I9 (CoL Ct. App. I9$2) (cging Feztczn Un{on

IH: Ca;-v. Esssv«z Bros. cf Co 2$6 UZ. $66 $71-72 (1921))

nfl. Sea Nabs v. P«zcf{ic 1'cL ct 1' Co„102PDd 46f (CaL Ayp. Dcp't Super
Hah Hlty clauses aze not unKplc to tekphone cotniNDlcs, and can be Sound in thc tsziIS ofother ntiHncs and

coznznan carriers. SccLca v. Conzol. E«Bzon Cot. oj'ItLY 413 N.M2d N6(lf Y. App. gXa l97+ (Ntaining
cl cctzic~provision of Hznitatioa ofHabBity a«hae tazHf cxeznp!s utility 54m Hability for mdjnszy

negh gcnce and renders lt hablc for grass negligence only). But see Barton cf kfc. RJL v. Pjpcr, 2' U«i. &39.
g&$ (191{I){Jading zajzoad'a HabiHty Hmitation iavaHd as In violathm ofspocI5c stahztozy hmgaa{tc prohibiting
excelpatozy c}ruses); In rw 11LBdI Switching SAzt{on Lftjg., Ho. 73999.1993JK LESE6$. at 2-3 g1L Aug. 26,
1993)(boMing state statute negated. e%ct ofexculpatory tariff language).

nS7. pool, supra note l2, at lOI. Telegraph cozzspsnics arc'chsu6cd as instnnnents ofcotnmezoc,
traaspoztiag messagea across state Hoes. Simihz to telegraph coznpanics. tekphooeoonyanjcs aze obHgstcd to
serve aH Interested costonlcza, thcy 0%vo a ckaf dual' to the pubhc to provide qnahty znessaga sczvjoc as
reasonable rates. Prhnzosc v. II'czzczn Un&» TcL C«z„1$4 UW I, I4 (1893);sec also Tckgng4 C««. v. Tcznz.
IOS UN 460, 466 PEN).

rif g. If& UW-I (1893).

n59. Id. ar 14.

n60. Id. at 14-IS.

n61~

n62. Id. at 14-1$,33-34.

N63. Sce IVatcrz v. Paczjlc M Gz„$23PUd 1161,II&-66(Gzl. 1974) (citing numcztNzs CaMornia court
cases uphoMhzgtcicpl zone con|pat~ right to limited HabHity on the theory that strict regulation necessitates
curtailed liability); Soutkcrzz BcaTcl. «E Tel. Ca. v Iv«znchd; lnc 204 $E2d F7, 4$9-60 (0«c Ca App. 1974)
(hohHng reasonable Hmitation ofHabIHtyfor damages for interrupted tclqkoaeservtce is part ofthe zate-
mahng function).

n64. 27K&id 173. /74 (0I«lo 0,App. 1939).

n6S. K
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~ II~ v. Soutliwcrtcrn BcIITcl Co., 19$Fdd J88. 192rL9 pth Qr. )986) (citiag 26jurisdictjons

wh~ ~orts have rukd favorably foi defendants in caios mvojving d jrectory errors or omissions). Ibe nljority
rTrtyela bevabd;tboexceptio Iho&w whcrcccrtain

jurisdictions refuse to uphold Ihe lumtahon m cases ofdirectory hating errors and/or olnissipns particularly for
yejjoir pages listings. $ee Undhnanood v. South Cent. Bdj Tcl. Co„f90So. 2d 170(Ala. 199J) (howjng

on ofhiabjjity clause unconscionable in directory omission case);Andjoingc v. Locker, 723 pgd, 1261
(dl«rrhr 1986)(boMing tarilrproiis jons protecting reg«dated subjects from hability did not apply to yollow page
advertising); Allen v. Nkj«jgon Bell M Co 171N-5'2d 689 tMcA. Q. App. 1969)(relying on monopoijstk
nature ofyeHow pages and bowing clause hmiting liability unen&iecablc due to disparity ofbaigahiing ponder
between parties).

n67. Cole v Pacgc M d Td: Co 146P.2d 686, 687 (GtL Ct App. 19$2) (deaying claim for tckpbone
directory omission based ou teiepbaae coinpairy excutpatoiy taritf chaise).

n6tt. See generally Souchwcsreni S««gur «% Moletries Co. v. 2ttver Tern«&air, 360 UW Sll, 417 (19f9)
(giving effect to exculpatory clause in tarjif Bled by conunon carrkr with interstate Cannnerzc Cbniniissioa);
Sourhcrri BeJI TeL cf Tet Co v.Ii~ Jnc„204ZE2d4$7, 460 (Ga. A. «(pfr. 1974) (Qadi' 5xigg ofutility
rates is not a manor ofprivate contract. and limited Ijabji jry for damages $x! interrupted tekpbone seivioe is an
inherent part ofrate).

n69. Case, supra note 19,at g3. '

n70. Id.

n71,~e4 Itobtnron v Soutkwesren«Bell Tel Co 366F.Supp. 307, 311(IFJX Ark 1972) (stating that
in Arkansas IjabiTity limitation «9l not stand jn the See ofwi}ful and wanton misooiiduct or gross negbgeucc
8%crier Srucby Inc. v. Souduvcrrcrn B«dl Tel. Co., 119F.Supp. 712. 714-IS(IVJ3. Oklu. 1961)(holding that
tekphone company may haut its bahiTity in tarilf language approved by the Ojdahorna Corporation Comuiisiion
so long as it does aot ieelc immmiity from gross neghgence or wilful conduct). IVarcrs v. Paegb Tcl. Co„S23
P.2d 1161,1167n.9(CaL 1974) (noting Cali&rnja'sbnpositlon ofMuhty for gross noghgcncc); B«dbaiara Juc.
v ¹vod«r Sell, Elf PDd fB8,f90 pfcv. 1992) (holding Nevada Bell tariQ limitation of liabiTity provision does
not apply to wilful, wanton or gross negligence); «Ibrutuna v. Neve yorlr Tel..M0 N y&.2d 969, 972 pf. l'. QV.
(X 1976)(upholding New YM Pubbc-Scriricc Gmnnission's h'nutation of liability to acts or onussiont ofgtuss
negligence).

n72. I'ajcnttnc v. PQchi'fan Bell Tcl. Gx. 199NH'. 2d JB2pdlcli. 1972) (holding tari6'provision
uncoascionaMe as to tort claim. but ia dicta stating pkadings indicated i bicjr ofproof ofnegligence oo part of
telephone company). But cf Ivcacheg Inc., 204 ZE2d at 4$7 (denying plaintifI'a conteatioa that tiiifl'
hjtation af liability was invalid).

a73: IVI«ccfcr SLcby. Jac.279F.'Supp. at 714(denying telephone customer's dana for actual and punitive
damages for alkged negligent conduct bytelephono company in yeljow pages pubhshing); Proposed Report
Reganhng Umjtation ofLjaMiry tor Telephone Corporations, Adopted, CaL Pub. UtiL Coirunjssioa, Dec. No
774Q6, Case Na l593, (1970)hereinafter California PUC Report
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n7a ln 1970 the QaMornia PubHC Utilifics Corrurnsriou undertook an mtensive mvesngation hrto hrnlranon

~h M;ty and concluded the rulc has world reasonably well and has cuabkd thc telephone companies "to

service to the public at a lesser cost than would bc the cao: if tbe rules permitted greater liability for
errors and ornissioua. "CaiÃmria PUC Report, supra note 73;at 18.

n7S Buibararr, Jnc„82$ PDd at $90 (noting that most jurisdictions hold that Iiabrhty limitation sb
upheld when the claim'is for riage ncgllgencc).

n76 Scc In&a notes 77-l IS and accoajpanymg text.

nd. Oarrfspa v. Pacgc¹8'. Bell ycL Ca 608P~ J206, J2ll (Or. C? App. J98g) (hglding that

regglatiou ofhabiiltics to some extent is necessary ao."stnke an equitable batance ofbcne5tr and burdens

n78. IFcrrcrrr Chriaa TcL Ca. v. Errcvc Bras. 4 Ca 2$6 UM S66 (l9ll) (bohHng ~tion of HaMiry is an
inherent part ofregulated telegraph rates).

n79 H danroa v. Ncrv Wgland M 4 TcL Ca„91NW 4J3, VJ6 (Marr. l9$0).The rationale for Ihortatiou
ofhahility adopted by a fca' courts, cqx:cially in the earScr years of telephony, focused on 5rc technological
naarre of tbe teleplxnc industry. In Wilkinson the piahrtilf atieged faulty service, mcludmg crrrnreous busy
signals and failure of thc tekpirooa so rmg wbeu a call was placed. Thc court hehl tba tailurc of the pairrtiif
sut5ciently aIicgo wanton or wiIM nuscooduct on thc part of iho defendant toccluded'recovery under Ihe
hmitatiou of liabihty clause because of tbe tekphonc comp~ mabiIity to control all sources ofporentiaI
service failure. Id.

u80. /Farcrr v. Pacific Bell TcL Ca„$23P.2d JJ61~ J974).

n81. Cole v. Pacg7c TcL cf TcL Ca., 2i6P~ 686, 688 lorL A. App. J9$2) (hoMingcurtomcr
recover for.damages aHcgedly adfcred from teleplraoa dixcctory coax when telephone conrpany tarilf
limitation ofhablHty clause).

n82. Garrison v. Pacific H. IFWell TcL~608P;2d-l206,—l2JJ-(Qr Capp. 2980) Qurtifyiag hmitatjoo
as neceasary to offset regulatory hmkus).

n83. Great ¹UrJL Ca v. PsbBcScrv. Caauu'Ir. 293P.2W; 298 {Kacy l930) (explaining uQity
c'ommirrion powers to reguIate and control utiiirica (ciriag Mraar. v. JJJbrob. 9f UN i/3, J40 (N71))).

ad. SeeSautficrrr Beil TcL.dr TcL Ca. v. Jvcrrchck. Jnc., 204 $%.2d 4$1 (Ga. A. App, J97fj Pft is the
rcrponsibibty of thc commission to reqohc ~ regulated utility to provIde a level ofservice within its service area

consonant with thii responsibility the cananission tnurt approve utQity rates )t~ georgia Porvrr Co.
v. PuMic Sere. Conrrrrg 20l SZ2d 423, 427(Ga 1913)).

n8$. See Stare cr rcL Moaaraln Starer TcL 4 TcL Co. v. Dirrrlet Carat, S03P.2d $26. S28-29 pfaac. J912).
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n86. Hcrawitz. aupra note 11,at 132

nay. Cafe v. P«rc(pc Bd? TcL k TcL Co„2C6P2d g6, 687 (CssL Q. App. J9$2). .

the telephone company rcadcra a acrvicc affecting the pubhc, the atate ahall rcgulatc and control it irr order
to prcvcrrt irrjurtioe, and further, in consideration ofNrch icguhitkÃl and control itr liaMity ja trad ahordd bc
dclincd and hired ln a aenac it la a nratter of'contract, oa tho oac hand by the uppity,

" arui on the other' by the
state rcprcrenturg all iar citizcnL.

M. (quoting Cbrrell v. Ohs«r Bell TcL Co., 27iV.E2d 173, 17d (Oldo Ci. App; 1939)+

ngg. SVRhraon v. Hew England 1cL, 97Js~d 413.416pt~ 1951)pThb regulation ia no't aolcly a
limitation ofdarrragcr in care of Murc of scnicc. Its prrposc ia rather to Mrnit and dcQne the duty
acrvicc.");aee ho Jultngson Deck hfarln«r, lac, v. Scwckcrn BsV 1cL «k TcL C«r., 35k7a. Sgyp. Jg3. Jg$ ~.
C?. 1971J.

n89. Julkgsorr Gmk khrrhur. 3$F/a. Sayp. at 185.

n90. Bulbnurrr, Jrrc. v. Fcvoda B+,825 PNSM, $91pfn. 1992) (recognizing ~any vrould bc Nrbjcct'
to enormous haMity if rcaponaiblc ter every telephone acrviec dilrption).

a9l. Fcrscrrr Union TcL Caj. v &reve Jhas k Ca„256f1' $66(1921)(allowing haritcd liabihtyof
telegraph corupany ~unrepeated telegraph rrrcrragca)t D«rvtdiarr v Pacffk 1'cL «k 1cl. Co $4' CoL Jtpsr-. 337,
339fly ~p. 1971)(noting comrniirions take inro conrkkration limitation ofliabiHty when fjxirrg
tclcplrooe acnricc); Cole v. Paci~ Bell TcL 4 TcL Co„246P&d 6g6, 687 (CaL A. ~p. 1952) (rccogruring
rcuouabhr ratca aic dqxmdcat on limitation of liability ruka).

n92. 256 U.S.566

n93. Jd. as $7l.

rr94. Id.

rr95.'36D UA Nil (1959).

n96. Jd. os 417-M

i'll. Sn Erscvc Brie., 2$6 UX ot $73.

n98. Id. «rs $66.

n99. IcL «rs $72.
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t ~~~ thc whole duty and the whole liability of the company It could not
lack ofagrecrncxg. 'Ibe rale bccaxnc, not as before a xxJattcr contract yof b

as a matter of Iaw by which uxuform Ilablhty was reposed.

r$73(-S~anyd~~f ~~~~QQB1Tolvcdtlcl RRlcIAlcPtcf4MKcofan
te~~b~ xnnst apply erfualfy so aIL+ aee also II'csrerrr Union TcL Co. v.

2~~$2 2$ggf9g~g~v, cstablisl~ rates thus becaxnc Ihc law&1 rates and the attend~d I ~~~n ~whxch xnessages nnght be scat.Q Sbrgs v. Fcrrcrn Uafon

TcL Co„236N.Y~I92. 19SPhp. CX 1963).

nIOI. Coachlfghr Los &wear. LrrL v. Maunlafa Bill TcL Co„664PDd95V, 997Pf~ Ct,~ I9d3)~
linatation erists as an integral pirt oMe rate-making function, a function that Is totally xefpdated by state and
fcdcraI agencies. ")(quoting Nor Index. r.Swthcrn Bdl TcL k TcL Co„49$F.Supp. 3$6 (1979))

n I02.Southern Scil TaL Co. v. Jvnrchclr. Inc, 204 ZK2d &$7, 4$9 Ion. A. App. 1974)."What is just and
reasonable tobe chirped. what is actuarially sound, what limitations ofhabTity axe necessary to reach this
result, are matters winch need to ba taken into account hr the detcxmiaanon ofpublic utility xates, just as there

pfopcf actua61I considexxttlons ln Gxlng msuraxxce plexDluxns. le

nl03. IVarcrs v. Pac(/ic TcL ck TcL Co., $23 P.2d 1161.Il66 (Cal. 1974/.

nl04. IL ar Il66.

It stands undisputed that thc commission has approved a general policy ofHaidng fhe liability of telephone
unTitics for ordinary negligence to a spedficd credit allowance, and hss reHcd upon the validi ty snd effect of that

pobc7 rn cxcxcrslng its rat king function. It also appears dear that to ntcrtain suits for damages as a rcruIt of
service Interruption would thwart tbc foregoing policy.

nl45. Stare-cx-reL—JVcxtcra-Melon-TcL Co. v, Pubic Scrr. Cooxaxg 2' S.K 669, 671 (191&)~
principle that the coxnpcusadon sbouM bear a reasonable relation to the risk and responsibility assunxcd Is~
scttkd rule ofcommon hw. ).

n106. Id.; scc also Horowitr, supra note 11,at l32 (discussing rcgulahoo ofAYE as a monopoly snd
noting 'the stabilizatlon ofbusiness risk was accomplished through a guaranteed fair rate of return and a poEcy
of long~ capitalization. ~

n107. See /Vcrrcrn Unforr TcL Co. v. Esrcve Bros. cf Co„2$6M'. 466, $72 (1921).

nlOIL Sec IYarcrr v. Pacf/4 TaL 4 TcL Co„$23PDd I161.I164aJ (CaL 1974/ (acknowledging "that
considcratiom ofpublic policywhich mxght bc applicable to disputes bctwetn pubhc partiei:aie not necessaril
applicable to provisions ofa tariff 6kd with, and subject to the pcmmvc regulatory authority of; an expert
~dministrativc body. ) (citing K B.A4cnnan Iatporrfng Co. v. Los Angclcr, 35M P.2d $66. $69 (CaL I9AJJ5
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nl09. Sec Horowitz, supra note 11,at 132

n)10. IVag«rs, 523 PMas

llew

(noting that rcasonab)e tckphonc rates age in patt dep~~ ~I~
of Iiab&1ity gu)csj; sce a)so Bulbagaa, Iac. v. Ncvggda Scg 615P2d 566, $91ply. 1992$ (gecogg~ng t«)«phone~be forced to gabe gages to cover incr«aged cost ofpgovtd)ng scrvicc absent lignltation of
h)abi)igy); Calitoggria FUC Rcport, supra note 73, at 1$ (nolimg that ouc «N«et of )igni«stion of )iabQJty ra)es bss
be«n to ensb)e ge)e)@one cognpanieg to provide service to tbc public at a lesser cost than ifgreater )iabthty ~
peggnittcd j.

nl )).'dbnahaag v. Ncw Kvk Td. Ca 360K)'2d 969.922 (Ch'. Ck 19&jr Garrgsoa v. Pa«tie hbrtitg~
Bdl. 608 p&d 1206 (Or. Cg. App. !9801.Rate of return regu)ation is cost based - thus a)) costs of service age

into the gate base, and ultnnstely gnsdo patt of tbe gate. Sec generally Tgvcnha&l ct ggI srgpra note 29. at
4.

nl )2.PeococPr. Inc. r. Sautli C«at. Self. fSSSo.2d CV, 696gu. Ct App. 19&/.

nl 13.Sce Great N VtEL Co. v. Pubic Scrv. Comm& 293 P.2d 194@font. 1930).

nl 14.Scepeacnclr's, fae, 455 Sa 2d as 696 (La CX happ 1964J(denying recovery for alleged flite of
te)ep)mne lines connected go a)aggn system).

nl )S.See supra notes 81-113and accompanying text.

n)16.Balt«r ct aL, supra note 13,at 844$.

n l )7.Hogoaitr supra note I 1, at 24L

nl 1S—.See-mtga-no«es+)9=76 snd seeognpanying test.

n)19.Sec infra notes 120-67 and aeeognpany)ng gexL

nl20. "Other things being epal %«bsteg's TbMNcgv International Dictionary 368 (1981).

nl21. Roger M Noll, Tbe Futnr«of Te)ecognrgsn&atious Regn)ation in Telccograuunications Rcgu)atiogt
Today aid Tomoggow 4 1, 44 (Si M. Norm cd„1983j;see a)so Bolter «t a)„supra note 13,at 844S.

n)22. Sec generally Teak«, supra uotc ll (ana)yging state te)ecognmnnieatioos regulatory decisions
fo))ovring thc industry vtidc change p'«ecipitatcd by the divestiture ofkca)'te) «pl gone operating cogg8enies frogn
AT&T m 19S4).
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nl 23. See supra notes 33-35 aad accompanying text.

nl 24. Seo supra notes 33-35 aad accomiraaying text.

n125. Urrftcd Starcs v. IVcsrcrrr ~Co.,¹.C1VA:82&192, 19SZ SX1882{933.C.gng. 24, 19&2);
scc Horowitr, supra note 11,at 241.

al26. Teste, supra note II, at 13-14.

nl27. Sce supra notes 19-119and accompanying text.

n128. See supra notes &2-90 and accompanying

nI29. Bushaus, States Baaing, supra note 37 at 27 ("~thc local tclccornnamicatjona envjroj~n gfo~
morc competitive. state utgity ctaxunissioas nahoawidc are opcnmg up thch' regulations to encourage innova
~nd lower the coat ofservices. ").

n130 Scc supra notes &1-90aad accompanying texL

n131.See, e.g Stare ex re Mountain Stater 7'eL W M Co v Disrricr Cortrr. 503 P Zd $26, $29pfortt.
1972J.

n132 Horowitr supra note 11,at 102-03 Regulatioa substituted a guaranteed return on capital aad
msrrsgement freedom for thc uttccrtaintica of thc xnazkctplace. this vtas preciseIy thc Idnd of reguhtion Vail
president ofAT&T bad sought. Id. at 103. ATILT did aot actrvely oppose .xcgulatioa. Ia fact, it suggested
that xcguhtioa adght serve as a substitute for cornimtitioa by, among-other thhxgs hclpitxg to rcsolvc thc

problems posed by dupHcatcd services. "Oaten 4 Bracrrtigam, supra note 21, at 200.

a 133.Owen A Braeungarn, supra note 2l, at 200.

nI34. Id. at I l.

n 135.Bolter ct al„supra note 13,at 43.

n136.
'

See supra notes 105-14 aad accoapanyiag text.

nl37. Sce, c.g.,Peacock' s-inc. v. South Cent Bdl, 4$5 So.2d 694, 698 I2a. A, App. 19'.

ni38; Buxhaua, Inccntivc Rcguhtion, supra note 37, at 27.
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n 139.Iiageihout, supra note 41, at 46 (stating that as 6» cotupetitive telecotnuxuuicatious rnxxix;I continues
- io evolve, state regulators are Increasingly wiihng to case thc regulatory burden ixuposcd on local telephone

n140. Alaia do Fouteuay ct al„LocaI Coxupetition and Itexale ofNetwork ~in the U~
popy, hfax. 1987,at 45.53.56 (outing dilfcreudaI retpxiatory treatu»ut between hxcaI

telephone companies and their coxupctitors). .

n141.See supra notes 112-14aud accoxnpanying text.
~ ~

n I42. B'ultan, Inc. v. ¹ivuk BdJ', 825P~ $88, 590-9I (Ãev. I992) (indicating that absent liabxTIty

limitations, broad Hability exposure would create txxxneiahxis pressure on utiTity service rates).

n143. Nagelhout, supra note 41, at 46.

nl44. Id.

n145. Karwatb, supra note 51,at l. Illinois IIcII proposed a phai with prices tied to a formula based on such
variab]es as inIIatioa, carol)any proksctivity, and rpxxjity of service. Id Thc proposal also lnciudea a three-year
&cere on local rates. Id. Itudcr thc proposed scheme, illinois Bell would be able to cain above thc current gx~d
13.1St rate ofreturrL H.

nl46. Id.

n147. Arguably. Ifcertain rates are &zen for a period ofyoaxa, a telephone corupxny and a conunisxion
could study snore accurately thc actual hnpact ofincreased liabiiityfoi outages to make a more Morrned
axxexxrncot of the dcgrea of increased costs the change creates. The xi~lative axsersmeut of the cost of
Increased IiaMIty inay not match ibe actual experience.

nl48. Rob Karwath. IIcII Rate PIsu hppcars Right on Line, Cb4 Trib„Dcc.2, 1992, I, at I (noting new
regulatory plans allow telephone coayanks to caro higher prutits).

nl49. Scc supra note 40.

n150. W. Page Keaton et al., presser and Keetou on the Law' ofTorts 4, at 24 (5th cd. 1984).

nl51. Id.

nl52. Id. at 25.
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nl53. A telephone company does not have a duty to provide Qawless, uninterrupted scnrice, but is ouiy

requued lo provide reasonable" or "adequate' service- See, e.g„&;Jlev.~ 7$9 OJS (1992)/Every
teieromnsinicatioos utility is rcqmred to'furrdsh adequate aud safe service+ Va. C4dc Aaa; $6-1' (ldtchie
1995)~ shall bc tbc diuy of every public utBity to Airnish reasonably adequate scnrjce aud +cBincs+VgBe
technological hinovatioo has created a much nlse reliable netwotlr, thc vastncss and iutcrcouncctrve uauue of
thc systetn are inconsistent with hnposihon ofsuch a broad duty. N a tcleiibonc company werc required to
provide perfect servicet, such a duty would lujpose a statldard of strict bablhty. Mc ls not oulyectuwttuesIIy'

infessihle with such iir intangible product, but uqiustifsed without the tiaditional rabouaics of~
as an sbaorroally dangerous enterprise Kcctou et al supra narc ISO, at $46 (strict JisbBity has becnsaid rusay
thnes to bc cooiiucd to things or activities whidr ate cstraordinary, " exceptional, or "abnormal+

nl54. Sce supra notes 97-100 aud accompsaying test.

n155. JFaters v. Pacgic Tcl Co„S23P,ld JJ6J. J166a.g (~ l974) pMcpbonc service ls a businessaud
a personal necessity. and tbe subscribe thereto ordmanly would not bc motivated by tbe availsbBity ofdamages
in the event ofncgligcat service. +

nl 56.As technological innevatNns bring compctitiou to «ven local service, alternatives msy bc more
reasonably pnccxL ~y, whBc psgcia and ccMar telephone service arc ual service alternatives, the-
average customer views such services as adjuacc, spcciaHxed services, aud uot as a akstitute for local residential
service. Jennifer Jarrutt & Joseph F.Coates, Futiue Uso ofCellular Tcdmology, Tclcomnairucstioas pogy, Fcb.
1990,at 78.

nl57. Sec supra note 2$

nl58 Scc, c4t„U.C.C.2-509{4)(197S)(allowing parties to cuter hito coutractiisl sgrecmcuts shiBmg
ofhas).

nl59 When examining the risk of liabBity, or tbe cxtcut of rho duty. so a custoiucr, one of tbc troohhag
issues ls tbc betciugeoous mixtiue of the custocner base. Telcplume «sage valuauoa varies &)m ouc curtoiner m
another. Tbe spoctrum ofutility of the service is bread, fmm hixiuy Item(Le fhcd Iocoxne household) to a

'

jor~ of revenue {ie„telemarketing firtns). With such a variety ofuses, the value ofa tcicpboae outage
wBI vary drastically between diffeieiit customer7troups —.Bolter-et-td supra m¹e 13 at 43.For exaruple, a thieo-
hour outage may bc uanspazent to a residential customer who ls not home at time of thc iotcrruptiou, but tbe
same outage cond readt ln a major loss ofboth cuuent and future proSs &r a stock brokerage 5IAsrumiug
thst all costs cvcutusgy fmd tbdr way into increased rates, it Is questionable Ifequity is served by equiiiug all
rstcpsyers to insure tbc actively few c'ustoaxxs who would experienc great loss in the event ofservice
intcrru ptian.

nNO. Sec supra notes 14 and accompauyuigtcxL

n I61.Cahfornia PUC Report, Nipra note 73, at 12 ("at tbe present time, no liabiTity iruursncc is avai1sble to
imure against service or directory cxrors. Ifa change in tbe hmitation of IiabBity rule results iu payouts greater
than al present tbc money gast come Irom the reveries of the company affected ").

n162. See, e.g„supra notes 40-42.
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n163. Scc supra notes 143-4Z snd accompanying text

n 16t.Tbc concepts ofactual and proxirrntc cause axe also inomaisteot wrtb'creating carte blaxxcbc recovery
for customer service kBare. For ~ic,ifa horne is brrrglaxixod. can tbo p airrfrffadoquately prove Ibat static
ca tbc Hcc %as the acnral cwxsc ofa sigxufxcant dcbry. m the signal xeac3lbxg tbe poboe station in onlcx to sustain
~ cldm ~lastthe xrtKtywith tbe statie7 hsofbet classic cxaxrple is the residential ke, «tcxe tbc enate~ is~lc to summon xbc fuc dcpartmcxxt because ofan outage. Is the delay in xeachng the &e department
for" cause of tbc loss, or xvss thc nitere of the blaie such that the bouse wrruM have bccn demolished even
w'about rhe dclay1' Of even more ddficult proof Is proxbnatc cause. Hovr can a tclcplunie cempany reasonably
foresee rbe value of thc comxxxnnicatian Inst, ortho ensuing daxnages2 Tbc floodgates of litiganon argunxcnt
srrrfaccx, burin fact, tbe prxvasive number of telephone company customers errupfcd sritb tbc duty ofubiyritous

tbe coo8xxny assxrxnc near unlimited risk. witboat any aMity of tbe company to manage that xtNk.

Brdbmorr. hsc. y. Ncwrdo BdL 825 Pdd 588. 59l pfcv. l99l). This docs crertte potential for an explosive
vohuuc ofWganon for all etiliScs.

ol 65.Bxdhnorr. 82$ PDd or 59l (noting rbat defects and disruphon are inevitable vdxcn providing service to
buxubeds of thousands ofcusrozncrs); Xccton ct aL, supra note 151,at 663 (cxphinmg that in bgbt of tbc coxt-
based regulatory process of«tiHtfcn their civil IidnHry vtss unique).

n1 66.Sce supra notes 137%1and acconrpsnying text.

n1 67 Sec xuprinotcs 150-61 and accompanying text-

nl 68.KB.4026, 87th Gcncral hsacmhly. Illinois, 1992

n169. Telephone Intcrvicvr vdth Pat O'Brien, Public UtiTitics Committee Clerk, Sptux85cld, IIL (Fcb. 8,
1993).

n170.HB.4}26.87rh General hsscukly, Illinoh, 1992.

nlll. Scc supra notes 21-50 and accompanying tcxL

n172. Sec,c.g Hobnan v. Soudhvcsrcnr B~358F.Supp. 727 (D. KarL l973).- Srcnr v. Gexerrxl TeL Ca. of
L, l23 CaL ltprr. 373.376 (A, App. 1975):Coacldight Las Chrces, Ltd. v. Nororrofn Bell 1el Ca„6N PDd

994, 996+M. A. App. I983).

el 73.Stern, l23 CaL@ur. ar 30(citing California Public Utilities Oocnnrissioo rcport tbst exposure for
grass ncgligcrjcc might bc sn incentive to xeducc errors for all ratcpaycrs).

n174. Colick dr Soni v. Pacr'fxc Bd4 2A GrL Aper. 724, 7I6«4 (A. @p.1988).
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~note g2 gggf aceous~ JIBg Rxf

6 yacc~so 47 aad aa ~tm 8~
nl77. See supca nolea 21-50 md aeeorapanyisg aext.

n17L Sce ayn noeea l~ and accaayaaying text.
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that, when BellSouth has contract service arrangements,

they frequently file those as trade secrets or under

seal. So I don't know if it's come up in a competitive

environment, although that's what we' re trying to

prevent going forward.

Q. Is it your testimony today that you have or have not

been competing with BellSouth over the last seven

years?

A. We have been competing with BellSouth; that'. s correct.
10 Okay. Now, let's move to Issue 6. I believe you

testified that, with BellSouth's language, BellSouth is

, 13

14

15

attempting to limit liability for direct and

foreseeable damages; is that accurate?

A. That's my understanding; yes.

Q. All right. Do you have your supplemental testimony

16 with you?

17 A. Yes.

18 Q. Aod do you have Exhz+ith attached~ohatv
19

20

21

22

23

24

25

Q ~

A.

Q ~

Yes.

And if you could, please, sir, refer to Item 6 and look

at BellSouth's language on page 4.

Okay.

Now, can you, please, advise for me what portion, if
any, of BellSouth's language says or indicates that

BellSouth is attempting to limit its liability for
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termination to your Kentucky service?
I

A. No, not really.

Q- Does the attachment — can you explain what the

attachment tells you?

A. The attachment just lists a number of billing account

10

12

Q-

A.

numbers or bands, the payments that are current, where

the company has, in fact, credits, and amounts that are

due. It also has a line that indicates what amounts

have been disputed and acknowledged as disputed by

BellSouth.

Can you tell me what became of this notice'?

I believe that we found that the amount, the 965 amount

13

14

15

that had been billed, there was some error with this

bill, and so this issue has been resolved, but, as you

would imagine, even over $65, when you get a notice

that says service is going to be terminated, it starts

17

18

a Chinese fire drill, especially when you have to make

you have to account for all the other accounts,

19

20

21

22

23

24

25

Q ~

A.

Q.-

A.

billing accounts, that may come due in that time

period.

Nr. Russell, do you see the customer name listed on

this notice?

Yes; NewSouth Communications, Inc.

Are you aware of a company with that name'?

There's no such company called NewSouth Communications,
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10

Q-

Inc.

Can you explain the relationship between NewSouth

Communications Corp. and NuVox Communications, - Inc. ?

NuVox Communications, Inc. acquired NewSouth Communi-

cations Corp. by an Agreement, dated May 21, 2004, that

all regulatory approvals were received and Integration

worked on it to effectuate the merger by December 31,

2004. So NewSouth Communications Corp. is now part of

NuVox. There has never been a company called NewSouth

Communications, Inc.

Q- Mr. Russell, with respect to Joint Petitioners Exhibit

ex lain for me what this document is?
13 This is a notice that NewSouth received on the 19th,

14 again, requesting payment, in this instance, of $18, 896

15

16

17

19

20

21

22

23

24

25.

A.

Q-

or services would be refused or terminated if payment

was not made for that amount and any other amounts that

became past due between the 19th and the 4th. of May.

Can you explain what became of this notice, Mr.

Russell' ?'

Yes. NewSouth had, in fact, disputed the amount

requested for payment by BellSouth. Sean Cathey, in

our essentially disputes gr' oup, contacted BellSouth.

It's our understanding that BellSouth has now

recognized this dispute related to this account.

Now, Mr. Russell, under either of these notices, can
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That. .'s correct, both that that is our position and that

they dispute that.

4

10

Q

A.

Q ~

The charge that you mentioned in your example of $1 000

based on $200 per day, is that BellSouth's tariffed

rates for the service advancement?

That's what they will charge us in our Agreement. I
don't know what their tariffed rates are, and I

particularly don't know how often they waive those

charges to get the customer.

I just have one more issue, 102, regarding the amount

of the deposits that BellSouth requires and whether the

12 CLEC amount should be reduced by past due amounts owed

13 by BellSouth to the CLEC. Has this issue come up for

14

15

16

17

your petitioning, the Joint Petitioners?

It has come up in the sense that BellSouth has asked us

for a $4 million deposit last year. During that time

period when they. had sent us that request, they owed us

n, which —we -ve—chreumea ted—wi t&~aveices —i~—
19

20

response that we provided in Florida. They also had

overbilled us by $2 million. So they had at least

21 $4. 6 million that was our money, and, in this time

22

23

24

25

frame, they come and ask us for a $4 million deposit.

Our CFO says, "What do you mean? They want more money

from us? I mean, they already owe us $4. 6 million. "

In the supplemental testimony of Ms. Blake, she
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ethus Management Co. Switched Services, LLC
'a Xspedius Communications

A.P.S.C.No. 1
Section 2- Original Page k7

RBGULAHO S

Obli ions of the Customer {Cont'd)

- 23.2 Clauses

%ith respect to.any service or facility provided by the Company, Customers shall

indemnify, defend and hold harmless the Company 6am and against all claims, actions
damages, liabilities, costs and expenses, including reasonable attorney' fees for:

A) any loss, destruction or damage to the property ofthe Company or any third party,
or death or injury to persons, including, but not linuted to, employccs or invitees
of either party, to thc extent caused by or resu16ng-. from. the negligent or
intentional act or omission of the Customer, its emplo&~ agerits, representatives
or invitees; or

B) any claim, loss, .damage, expense or liability for infiingemc'nt of any copynght,
patent, trade secret. '-or any proprietly or intellectual;property right of.any third
party, arising. kom'any act:or anussion by the Custotner, including, without
.limitation, usc of. thc Company's 'services aud faciHties in a manner not
contemplated by thc agreement between thc ~axer and thc Company.

ued: June 18,2002
aes C. Falvey .
x President, Regulatory AQairs
podius Management Co., LLC
5 Columbia Gateway Drive, Suite 200
lumbia, M3 21046

EQective: September 10, 2002

XSP 000023



Xspedius Management Co. Switched Services, LLC
d/b/a Xspedius Communications

Ga. p.S.C No 1

.Section 2 - Original Page 17

REGULATlONS

2.3 Obli ations ofthe Customer (Cont'd)

.292, Claims

With respect to any service or &cility provided by thc Company, Customers shall

indemnify, defend and hold harmless the Company Born and again all clauns,
actions, damages, liabilities, costs and a&penses, including reasonable attomcys'fees
for.

A) any loss, destructiozi or daniage to the propaty' of the CotzgNuty or any third

party, or death or injury. to persons, including, but not limited to, employees
or invitees of either party, to the extent caused by or resultiag horn the
negligent or intentional act or omission of the. Customer, its employees,

.agents, representatives'or invitees; or

-B) any claim, loss, damage, exlxnse or liabiTity for in&ingcment of. any.

copyright, patent, trade scciet, or any propnctazy or intellectual property
right of any third party, arising Gom any act or omission by thc Axstomer,

. including, without limitation use of the Company's services and facilities in

.a minner. not contemplated by thc agreement between. the Customer and the
Company.

Issued: Marish 16,2004
James C.Fabrcy

Sr. Vice President, Regulatory Affairs
Xspedius Conununications, LLC.

7125 Coluinbia Gateway Driv, Suite 200
. Columbia, MD 21046

EQectivc: April 16,2004
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Xspedius Management Co. Switched Services, I.LC
'4/4/a Xspedius Communications

K P.S.C. Tariff No I
Original Sheet 33

REGULATIONS AND SCHEDULE'OF INTRASTATE CHARGES

2; REGULATIONS (Cont'd)

2.3 Obli ations of the Customer(Cont'dJ

2.3.2 Claims

With respect to any service or facility provided by the Company,
Customers shall indemxxify, defend and hold hanriless the Company
from and against all claims, actions, damages, liabilities, costs and
expenses, including reasonable attorneys' fees for:

-I. any loss, destruction or damage to the. property of the Company
or any third party, or death or injury to persons, including, but
not limited to, employees or irxvitees of either party, to the extent
caused by or resulting &em the negligent or intentionalact or
.omission of the Customer, its employees, agents,
representatives or invitees; or

2. any claim, loss, damage, expense or liability for. infringement of
any copyright, patent, trade secret, or any. piopxietaxy or
intellectual propexty right of any thid party, axising Irom any
act or omission by the Customer, including, without limitation,
use of the Company's sexvices and facilities in a manner not
contemplated by the agreement between the Customer and the
Company.

meed: September 5, 2003 Effective Date: October 6, 2003

~sued By:
ames C, Falvey, Sr. Vice President
egulatory Affairs
spedius Managexnent Co., LLC
l25 Coluxnbia Gateway Drive, Suite 200
olumbia, Maryland 21046

XSP 000048



17Xspedius Management Co. Switched Services, Ll C d/b/a Xspedius CommutucationsLa. P.S.C. No. 1
Section 2- Original Page 17

Issue, Date: June 14, 2002 Effectiv Date: February 12, 2003

Issued By: James C. Falvey, Sr. Vice President Regulatory Affairs

Xspedius Management Co., LLC
7125 Columbh Gateway Drive, Suite 200
Columbia, Maryland 21046

REGULATIONS -.

29 Obli tions of the Custo er (Cont'd)

232 Claims

With respect to any service or facility provided by thc Company, Customers shall
indemnify, defend and h'old haanlcss the Compaay from and against all claims,
actions, damages, liabilities, costs and expenses, including reasonable attorneys'
fees for.

A) any. loss, destruction or damage to the property ofthe Company or any
third party, or death or injury to persons, including, but not limited to,

. employees or invitees ofeither party, to the extent caused byor rcsultiag
Gom the aegHgcat or intentional act or omission of the Customer, its
employees, .agents, reprcsaitatives or invitccs; or

B) any claim. loss, damage, expense. or liability for infiingemcnt ofany
copyright, patent; trade secrct, or any proprietary or intellechuQ propcity
right of any third party, arisiag fiom any act or omission by the Customer,
including, without limitation, use of theiCompany's services and &cilitics

,in a manner not contemplated by the agreemeat between the Customer and.
thc Company. -

XSP 000056



Xspedius Management Co. ofJackson, LLC
d/bfa Xspedius Communications

Miss. P.S.C. No. 1
Section 2 - Original Page 17

2.3 Obli ations of the Customer (Cont'd)

232 claims

With respect to any service or faciTity provided by the Coinpany, Customers shall

indemnify, dr:fend and hold harxnless the Company 5om and against aH claims,
actions, damages, liabilities, costs and expenses, including. reasonable attoxneys

-'fees for.

A) any loss, destruction or damage to the property of thc Company or any
third. patty, or death or injury to persons, including, but not limited to,.
employees or invitees of either party, to the extent caused by or resulting
&om the. negligent or intentional act .or omission of the Customer, its
einployees, agents, representatives or invitees; or

'B) - auy claim' , loss, damage, expense or liability for in&ingcmcnt of any
copynght, portent, trade secret, or any pxopijctaxy or. intcHectual property
aght of any third party; arising &om any act or omission by the Customer,
:including; viithout lixnitation, .usc of.the Company's:services and facilities
iu:a minncr not contemplated by the agrecmcnt betw}ecn thc Customer and
the Company.

'

Issued: August 21, 2003
James C. Falvey
Sr. Vice President, Regulatory AfFairs
Xspedius MarIagement Co., LLC
7125 Columbia Gateway Drive, Suite 200
Columbia, MD 21046

Effective: September 21, 2003

GASP 000064



Xspcdius Management Co Switched Services, LLC S.C p.S.C. No 1
Section 2 —Original Page 17

REGULATIONS

2.3 Obli tio of the Customer (Cont'd)

23.2 Claims

With respect to any service or facility provided by thc Company, Customers shaH

actions damages liabilities, costs and expenses, including reasonable attorneys'f

fees for.

any loss, d~ction or damage to the property of the Company or any

employees or invitees of either party, to the 'extent caused by or resulting
& th }i 't intentional act or. omission of the Customer, its5am the neg gen or in
employees, agents, representatives or invitees; or

'any clann, loss, amage, expense1 1, d expense or .liability for infringement of any
atcnt, tride secret, or any proprietary or inteHectual property

Customergh f tlnrd ~.wy arising &om any act or ormssron by thc Custo
~O'including, w'ithout limitatron, use of the Company's scnnces and kcili es

.in a manner not contemplated. by the:.agzccmcnt br' thc Customer and
thc Company.

Issuad: September 25, 2002
lames C.Fafvey
Vice Presidcat, Rcgu1atnry Affairs

. Xspcdius Maaagcrncnt Co„LLC
7125 Columbia Gateway Drive, Suite 200
Columbia, MD 21046
(301)361 4200
-janes. fafvcJexgxdiusmc. corn

Scp 2002

XSP OOOOi&
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Xspedius Management Co Of Chattanooga, LLC T3M No. 3
Sectioa 2 —Oiiginal Page 17

REGULATIONS

23 Obli ations of tbc Custoiner {Cont'd)

2.3.2 Claims

%ith respect to any service or facility provided by the Company, Customers shall
indemnify, defend and hold harmless the Coiapany 5am and. against all clauns, .
actions, damages, liabilities, costs and expenses, including reasonable attorneys'
fees for.

'A) any loss; destructioa'or. damage to the property of.the Company or any
third-party, or death oi injury to persons, including, but not limited to,
employees oi invitees of either party, to the extent caused by or resulting
kom the negligent or intentional act oi omission of thc Customer, its
-employees, agents; representatives or invitees; or

B) any claim, loss, damage, expense or liabiTity for in6aigemeat. of any
:copyright, patent, trade secret, or any proprietary. or inteHectual property
right ofany third party, arising-&om any act or omissioa by-the Custozaer,
including, without limitation, usc of the Compaay's services and 6iciTities
in a maaaer not contemplated by thc agreement between the Customer aad
the Company.

Issued: November 17,.2003
James C. Falvey
Sr. Vice President, Regulatory AQ'airs

Xspedius Management Co„LLC-
7125 Columbia Gateway Drive, Suite 200'
Columbia, MD 21046

EQectivc December 19,2003

XSP OOOOSI
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Joint Petition for Arbitration of NewSouth Communications
Corporation, et al of an Interconnection Agreement with BellSouth
Telecommunications, Inc Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended

Order on Unresolved Issues

BYTHE COMMIISSION:

On February 11, 2004, NewSouth Communications Corp. , NuVox
Communications, Inc. , KMC Telecom V, Inc., KMC Telecom Ill, LLC, and Xspedius
Communications, LLC (collectively "Joint Petitioners" ) petitioned the Georgia Public
Service Commission ("Commission" ) to arbitrate certain unresolved issues in the
interconnection negotiations between Joint Petitioners and BellSouth
Telecommunications, Inc. ("BelISouth").

I. JURISDICTION AND PROCEEDINGS

Under the Federal Telecommunications Act of 1996 (the Federal Act), State
Commissions are authorized to decide the issues presented in a petition for arbitration of
interconnection agreements. In addition to its jurisdiction of this matter pursuant to
Sections 251 and 252 of the Federal Act, the Conunission also has general authority and
jurisdiction over the subject matter of this proceeding, conferred upon the Commission

by Georgia's Telecommunications and Competition Development Act of 1995 (Georgia
Act), O.C.G.A. $$ 46-5-160 et st., and generally O.C.G.A. $ fj 46-1-1 et seq. , 46-2-20,
46-2-21 and 46-2-23.

The Commission has before it the testimony, evidence, arguments of counsel and
all appropriate matters of record enabling it to reach its decision.

Order on Resolved Issues
Docket No. 18409-U

Page 1 of38



instead, it is seeking to hold Joint Petitioners accountable for agreeing to terms that are
different than the industry standard. Id. at 10.

Joint Petitioners

Joint Petitioners allege that BellSouth is seeking to obtain a competitive
advantage by requiring CLECs to mirror its tariffed language on limitation of liability,
even though BellSouth may negotiate such provisions to lure a customer away from a
CLEC. (Joint Petitioner Brief, p. 14). A lot of Joint Petitioners' business is 6om
individual agreements as opposed to tariffs. Id; BeilSouth*s proposed language would
punish Joint Petitioners for agreeing to language that differed irom what is in BellSouth's
tariffs. Id. at 15.

Joint Petitioners also. state that its proposal incorporates a reasonableness
standard; therefore, they would not be able to attract customers by promising exorbitant
payments to customers for minor service problems and then recoup that amount i'rom

BellSouth. (Joint Petitioner Reply Brief, p. 10).

Staff Recommendation

Staff recommends the Commission order that should Joint P etitioners not limit
their liability in accordance with BelISouth tariffs that the Joint Petitioners should
indemnify BellSouth for any loss BellSouth sustains because of that decision. Adoption
of StaQ's recommendation would not inhibit Joint Petitioners &om negotiating alternative
liability arrangements with customers. Rather, it would mandate that they indemnify
BellSouth for any losses BellSouth would incur as a result of this decision. Joint
Petitioners would not b e at a competitive disadvantage b ecause they would b e free to
negotiate alternative limitation of liability language in an effort to attract a customer. It
would not be fair for BellSouth to be put at an increased risk as a result of a CLEC's
business decision to offer an end user customer a more favorable limitation of liability
provision in their service agreement.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts StafFs
recommendation on Item 5.

Item 6

BellSouth Issue Statement: How should indirect, incidental or consequential
damages be defiaed for purposes of the Agreement?

Soint Petitioner Issue Statement: Should the Agreement expressly state that liability
for claims or suits for damages incurred by CLKC's (or BellSouth's) customer/End
Users resulting directly and in a reasonably foreseeable manner from SellSouth's

Order on Resolved Issues
Docket No. 18409-U
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(or CLEC's) performance of obligations set forth m the Agreement are not indirect,
incidental or consequential damages?

Positions of the Parties

BellSouth

BellSouth argues that Joint Petitioners' proposal has no effect as a matter of law
because the parties agree that they cannot affect the rights of third-party end users
through their interconnection agreements. (BellSouth Brief, p. 16). Further, BellSouth
argues that it is unnecessary to include, as Joint Petitioners' propose, language to
establish that the limitation of liability regarding indirect, incidental, or consequential
damages does not impose "any limitation on the liability of a Party for claims or suits for
damages incurred by End Users of the other Party or by such other Party vis-i-vis its End
Users to the extent such damages result directly and in a reasonably foreseeable manner
&om the first Party's performance of services hereunder. . ." (BellSouth Brief, quoting
&om Joint Petitioner Exhibit A at GTC $ 10.4.4. BellSouth also argues that Joint
Petitioners may use the proposed language to circumvent the limitation of liability
provision by bringing a claim for damages "vis-h-vis its End Users. " (BellSouth Brief, p.
17).

Joint Petitioners

Joint Petitioners argue that their proposed language clari6es the scope of their
voluntary waiver of certain damage claims. This clarification includes language that
expressly excludes &om the description of "indirect, incidental and consequential
damages" damages that "result directly and in a reasonably foreseeable manner. . ."
(Joint Petitioner Exhibit A at GTC f 10.4.4). Joint Petitioners argue that their proposed
language places an appropriate risk on the parties. (Joint Petitioner Brief, p. 17). Joint
Petitioners also s tate that b ecause BellSouth recognizes the distinction b etween direct,
foreseeable damages and indirect, consequential damages, its argument that Joint
Petitioners' proposal would gut the limitation of liability provisions in the agreement are
false. (Joint Petitioner Reply Brief, p. 12).

Staff Recommendation

The Staff recommends that the Commission adopt the language proposed by Joint
Petitioners with the following modification: "any limitation on the liability of a Party for

f d ~ 6
to the extent such damages result directly and in a

reasonably foreseeable manner &om the 6rst Party's performance of services hereunder .
. ." BellSouth's objection that the language. as a whole is unnecessary is not persuasive.
The language places a clarification on the scope of indirect, incidental or consequential
damages. Given that neither party disputes that these damages do not include direct and
foreseeable damages, the inclusion of this clarification by itself should not work to either
party's disadvantage.

Order on Resolved Issues
Docket No. 18409-U

Page 6 of38



. BellSouth did raise a legitimate complaint that the language proposed by Joint
Petitioners may allow them to circumvent other provisions in the agreement concerning
the limitation of liability. Specifically, this concern relates to the language in the
agreement related to hmitabons of liability elsewhere in Section 10. Joint Petitioners'

proposal states that nothing in Section 10 would impose any limitation on the liability of
a party for claims for damages incurred by the other party vis-i-vis its end users if those
damages were direct and foreseeable. However, Section 10 contains provisions that limit
the liability of parties for these types of damages. The effectiveness of those provisions
are called into question if a CLBC may claim damages "vis-k-vis" its end users to bring a
claim for damages that exceed the liability limitations elsewhere in Section 10.
Therefore, the Staff recommends the Commission delete the phrase "by such other Party
vis-I-vis its End Users" irom- Joint Petitioners' proposal.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts StafFs
recommendation on Item 6.

Item 7

What should the indemnification obligations of the parties be under this
Agreement?

Positions of the Parties

BellSouth

BellSouth argues that Joint Petitioners' proposal is one-sided because it would
hold BellSoutb, as the primary providing party, responsible for indemnifying a broader
range of actions. Whereas the receiving party, under Joint Petitioners' proposal, would
be responsible to indemnify the providing party only "against any claim for libel, slander
or invasion of privacy arising Gom the content of the receiving Party's own
communications, "the providing party would be required to indemnify the receiving party
for "(1) the providing Party's failure to abide by Applicable Law, or (2) injuries or
damages arising out of or in connection with the Agreement to the extent caused by the
providing Party's negligence, gross negligence or willful misconduct. " (BellSouth Brief,
p. 18, quotingPom Joint Petitioner Exhibit A GT&C at $10.5).

BellSouth also states that Joint Petitioners' position contradicts the conclusion of
the FCC Wireline Competition Bureau in the Virginia Arbitration Order. (BellSouth
Brief, p. 19). The Wireline Competition Bureau held that Verizon did not have to
provide "perfect service to WorldCom's customer and should not have to indemnify
WorldCom for all claims made by WorldCom's customers against WorldCom. Virginia
Arbitration Order, at 709. BellSouth alleges that Joint Petitioners' language would

Order on Resolved Issues
Docket No. 18409-U
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Item 12

Should the Agreement explicitly state that all existing state and federal laws, rules,
and regulations, and decisions apply unless otherwise specifically agreed to by the
Parties?

Positions of the Parties

BellSouth

BellSouth's position is that parties should not be penalized for any ambiguity of
silence in the agreement relating to the parties' obligations under telecommunications

law, and that parties are not allowed to renegotiate provisions based on a new reading of
"Applicable Law." (BellSouth Brief, p. 24). BellSouth states that while it does not
disagree that the law in effect at the time of execution of the agreement is automatically
incorporated into the agreement, unless otherwise agreed to by the parties, it objects to a
party's use of this provision to renegotiate or ignore already agreed upon language. Id. at
26.

BellSouth states that its position is consistent with the position reached by the
North Carolina Utilities Commission in the Recommended Order in Docket No. P-500,
Sub 18, In re: Petition for Arbitration by ITC~DeltaComs. BellSouth also argues that
adoption of Joint Petitioners' proposal would unlawfully require it to arbitrate issues that
are not contained in Section 251(b) or (c) of the Federal Telecommunications Act. Id. at
28.

BellSouth further argues that under Joint Petitioners' proposal, the parties would
have to maintain a list of every instance in which the parties expressly agreed to
something other than the law. (BellSouth Reply Brief, p. 20). Finally, BellSouth argues
that, under Joint Petitioners' proposal, BellSouth could be found in violation of state
unbundling laws that were not referenced by the agreement, even if BellSouth no longer
has such an obligation under federal law. Id. at 22.

Joint Petitioners

Joint Petitioners argue its position that all laws of general applicability that exist
at the time of contracting will apply to the contract unless expressly repudiated via an
explicit exception or displaced by conflicting requirements is consistent with Georgia
contract law. (Joint Petitioner Brief, p. 25). As a practical matter, Joint Petitioners argue
that it would not be reasonable. for the parties to expressly incorporate all elements of
generally applicable law into one contract. Id. at 26. Joint Petitioners respond to
BellSouth's claim that under their proposal an interconnection agreement would not even
be necessary. Interconnection agreements must be in writing to be approved b y s tate
commissions andto satisfythe Statute ofFrauds. Id. at27. Inaddition, Joint Petitioners
argue that BellSouth's argument concerning preemption would be properly handled in a
request for declaration ofpreemption. Id. at 30.

Order on Resolved Issues
Docket No. 18409-U
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Staff Recommendation

The Staff recommends that the Commission adopt Joint Petitioners' proposed
language for this item. Parties are presumed to contract with regard to existing law,
unless expressly stipulated otherwise. Jenkins v. Mor an, 100 Ga. App. 561, 562 (1959);
ma etic Resonance Plus Inc. v. Ima

'
S stems Int'1, 273 Ga. 525 (2001).

BellSouth's argument that Joint Petitioners' proposal would require the parties to
make a list of every instance in which they would differ &om Applicable Law is not
persuasive. This argument necessarily presumes that there was agreement upon terms
and conditions that deviate &om existing law. In order for.a contract to be binding, there
must be a meeting of the minds. Dumas v. First Federal Savin s and Loan Association
654 F.3d. 359, 360 (5'" Cir. 1981). It is not unduly burdensome for parties that reach this
agreement to memorialize it. However, it would be unduly burdensome to require parties
to list every instance in which the parties agree to abide by existing law.

The Staff does not find any merit in BellSouth's argument that Joint Petitioners,
under their proposal, will be permitted to change its argument as to what Applicable Law
was at the time the agreement. If the parties had an understanding at the time of the
agreement about a given law, then that law obviously has some relevance to the
agreement. If the parties knowingly deviate &om the law in question, that deviation
should be set forth in the agreement, or else pursuant to Georgia contract law, the parties
will be presumed to contract in accordance with it. To the extent the concern is that one
party may advance a new and self-serving construction of the law in question at some
point after the execution of the agreement, then that party will still have to convince an
adjudicating body that its self-serving construction is correct. This task may be made
even more difficult if there is any evidence of the parties' intent at the time the agreement
was executed.

Finally, the Staff does not agree with BellSouth's scenario that a CLEC could
argue that under an Applicable Law provision that BellSouth is in violation of state law
that has since been preempted by federal law. If there is a dispute over whether such
preemption has taken place, then that dispute should be handled consistent with how any
other such dispute would be resolved. If it is acknowledged that such state law is
preempted, then the Joint Petitioners would not have any rights under that state law.
"Applicable Law" is defined in the agreement as "all applicable federal, state, and local
statutes, laws, rules, regulations, codes, effective orders, injunctions, judgments and
binding decisions and decrees that relate to its obligations under this Agreement. "
(Section 32.1).

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff's
recommendation on Item 12.
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The Staff recommends rejection of Joint Petitioners' argument that the

Commission is not authorized to arbitrate this issue because it was never negotiated by
the parties. The record reflects that the parties agreed TELRIC rates would apply to the
tandem switching and common transport components of the transit function. (Tr. 1104).
However, the rate for the transiting function has always been a disputed issue in the

arbitration. (Tr. 1104). While BellSouth previously listed the transport charge

separately, its most recent offer to resolve the issue involved a composite rate that would

cover tandem switching, common transport and the TIC. (Tr. 1104-05). It appears that

BellSouth tried a new approach to resolve an existing dispute. It does not appear that the

dispute, itself, is new, or that BellSouth is negating agreements previously reached by the
parties.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff's
recommendation on Item 65.

Item 86B

How should disputes over alleged unauthorized access to CSR information be
handled under the Agreement?

Positions of the Parties

BellSouth

BellSouth's position is that Joint Petitioners should be required to produce a
Letter of Authorization (LOA) verifying that the party had the right to review a customer
service record within two weeks of the request. (BellSouth Brief, p. 51). Because
customer service records contain customer proprietary network information, the parties
have agreed not to access the records without an LOA &om the customer. Id. The
parties have further agreed that parties must use their best efforts to provide the
appropriate LOA within seven (7) business days. . Id. BellSouth proposes that if a request
is not complied with by the end of the seven business days, that the requesting party will
provide notice that ordering systems may be suspended in five (5}days. Id. at 52.

BellSouth argues that its proposal is reasonable, given the Joint Petitioners'
admission that producing the LOA could take as short a period of time as two days.
(BellSouth Brief, p. 52). In addition, because the Agreement requires parties to continue
meeting their contractual obligations during the pendency of a dispute, there is not a
legitimate concern that BellSouth would take corrective action before the dispute has
been resolved. Id. at 53. BellSouth also criticizes the speculative nature of Joint
Petitioners' concerns. Id.

BellSouth contends that it is providing Joint Petitioners with what they say they
want in that matters are referred to the dispute resolution provisions in the General Terms
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and Conditions of the Agreement, pursuant to which "each Party shall continue to
perform its obligations under this Agreement.

" (BellSouth Reply Brief, p. 39, citing

GTC $ 13.2.) BellSouth further states that the proposed suspension and termination

rights are triggered only if a carrier disregards a request to produce an LOA or fails to
dispute a notice that alleges non-compliance related to customer service records. Id.

Joint Petitioners

With regard to disputes over unauthorized access to customer service records,
Joint Petitioners do not see any reason to depart from the dispute resolution methodology
present in the agreement. Joint Petitioners maintain that BellSouth's proposal includes
"debilitating and extremely disruptive sanctions. " (Joint Petitioner Brief, p. 58). Joint
Petitioners further criticize BellSouth's proposal for being one-sided and for allowing
BellSouth too much discretion in the imposition of sanctions. Id. at 59. Joint Petitioners
acknowledge, however, that BellSouth has modified its proposal to provide that disputes
would be resolved by a neutral decision-maker. Id. at 60.

Joint Petitioners argue that its proposed language would not absolve them &om
unlawful conduct, .but rather it would protect them and their customers from unwarranted

shutdowns of service. (Joint Petitioner Reply Brief, p. 35).

Staff Recommendation

issue:
The Staff recommends that the Commission order the following language for this

Disputes over Alleged Noncompliance. In its written notice to the other
Party (with an additional copy to be sent by email to all notice recipients
designated in the General Terms and Conditions), the alleging Party will
state that additional applications for service may be refused, that any
pending orders for service may not be completed, and/or that access to
ordering systems may be suspended if such use is not corrected or ceased
by the fifth (5 ) calendar day following the date of the notice. In addition,
the alleging Party may, at the same time, provide written notice (with an
additional copy to be sent by email to all notice recipients designated in
the General Terms and Conditions) to the person designated by the other
Party to receive notices of noncompliance that the alleging Party may
terminate the provision o f access to ordering systems to the other Party
and may discontinue the provisioning of existing services if such use is not
corrected or ceased by the tenth (10 ) calendar day following the date of
the initial notice. If the other Party disagrees with the alleging Party' s
allegations of unauthorized use, the alleging Party shall not invoke any
remedy specified in this paragraph and shall instead proceed pursuant to
the dispute resolution provisions set forth in the General Terms and
Conditions. All such information obtained through the process set forth in
this Section 2.5.5 shall be deemed Information covered by the Proprietary
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and Confidential Information Section in the General Terms and
Conditions of this Agreement.

This language adopts Joint Petitioners' proposed language related to emailing notice to
recipients designated in the General Terms and Conditions. This condition does not seem
unduly burdensome, and has the potential to avoid delay. This language also adopts Joint
Petitioners' proposed language related to not invoking any remedy specified in this
paragraph if there is a dispute over the allegation, and instead, proceeding to the dispute
resolution provisions in the Agreement. BellSouth has not explained why the dispute
resolution procedures set forth in the General Terms and Conditions of the Agreement
would not be sufficient to resolve disputes over alleged unauthorized access to customer
service records.

The Staff recommends that the Commission strike Joint Petitioners' proposed
language that would prohibit BellSouth &om invoking any remedy unless its allegations
pertain to systemic violations and unless notice is first given to the Commission. The
language regarding "systemic" unauthorized access is ambiguous and destined to create
disputes between the parties over the violations are systemic. Given the procedural
protections afforded to Joint Petitioners under the Staffrecommendation, notice to the
Commission is unnecessary prior to BellSouth invoking any remedy under this section of
the Agreement. If there is a dispute over the allegation, then under Staffs
recommendation, BellSouth would have to proceed in accordance with the dispute
resolution provisions in the Agreement.

Finally, Staff recommends that the Commission adopt BellSouth's proposed
language that "the alleging Party will state that additional applications for service may be
refused. . ." Because the ultimate action is still not a certainty, it is not necessary to state
the alleging Party ".. . 'may'state. . ."

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff's
recommendation on Item 86(B).

Item 97

When should payment of charges for service be due?

Positions of the Parties

BellSouth

BellSouth asks the Commission to order that payment for services should be made
on or before the Payment Due Date in immediately available funds. (BellSouth Brief, p.
56). Joint Petitioners are aware that the due date will always be by the next bill issuance
date; therefore their monthly bills are predictable and the individual CLECs are in the
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best position to predict their monthly billings. Id. at 56-57. This assertion is supported

by the stellar pay performance that NuVox has achieved over the past two years. Id. at

57.

Joint Petitioners' claim that BellSouth's payment terms would be considered
"unacceptable in most commercial settings" is belied by the terms and conditions of their

own tariffs. (BellSouth Brief, p. 57 citing to Joint Petitioner Direct Testimony at 106).
Joint Petitioners impose conditions on their own customers that they are unwilling to
accept &om BellSouth. (BellSouth Brief, p. 57). Moreover, BellSouth's proposal is
consistent with the terms and conditions that it offers to its own customers. Id.

BellSouth also challenges the Joint Petitioners' assertions that it takes about seven

days or more for BellSouth to deliver bills to CLECs. BellSouth claims the SQM billing
data demonstrates that CLECs receive bills within three to four days on average.
(BellSouth Brief, p. 5 8). B esides, BellSouth p oints o ut, Joint Petitioners receive their
bills electronically. Id. BellSouth also argues that it satisfies the nondiscrimination

requirements in the Federal Act by delivering bills to CLECs in the same manner that it
delivers bills to its own retail customers. (BellSouth Brief, p. 59). To accommodate
Joint Petitioners' request, BellSouth would be forced to incur substantial costs due to
changes to its billing systems. Id.

In an effort to resolve the issue, BellSouth has offered to allow a Joint Petitioner
CLEC thirty days &om the date that the CLEC notifies BellSouth that it did not receive
its electronic bills within eight days of the bill date. (BellSouth Brief, p. 60). BellSouth
disputed Joint Petitioners' claims that they receive incomplete or incomprehensible bills

by noting that not one such bill was produced at the hearing. (BellSouth Reply Brief, p.
45). In responding to Joint Petitioners' discussion of the ITC"DeltaCom
Communications, Iuc. ("DeltaCom") arbitration, BellSouth states that Joint Petitioners
rejected the payment and deposit terms that were agreed upon by BellSouth and
DeltaCom. Id. at fn 33.

Joint Petitioners

Joint Petitioners advocate for a requirement that "[p]ayment of charges for
services rendered should be due thirty calendar days &om receipt or website posting of a
complete and fully readable bill or thirty days &om receipt or website posting of a
corrected or retransmitted bill, in those cases where correction or retransmission is
necessary. " (Joint Petitioner Brief, p. 67). The practical reason for why Joint Petitioners
need this amount of time to pay their bills is that the bills are voluminous and complex.
Id. It takes Joint Petitioners more than three weeks to review and process the bills for
payment. Id. NuVox claims that the average time it takes for BellSouth to deliver its
bills is seven days. Id. In addition, the bills are often incomplete or incomprehensible.
Id.

Joint Petitioners also claim that BellSouth's proposal violates its parity
obligations because it does not abide by the payment due date that it seeks to impose on
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them. (Joint Petitioner Brief, p. 68). Joint Petitioners cite to the Commission's decision
in Docket No. 16583-U' in which the Commission ordered BellSouth to allow
ITC DeltaCom to pay invoices 30 days "after the date of the bill is sent out by
BellSouth. " Id. at 69.

Joint Petitioners also explain their rejection of BellSouth's modified proposal
regarding those instances in which electronic bills were not received within eight days of
the invoice date. Under BellSouth's language to allow thirty days fiom a Joint
Petitioners' notification of the late delivery of the electronic bill, any payment not
received within 22 days would still be deemed "untimely. " (Joint Petitioner Reply Brief,
p. 37). Joint Petitioners urge the Commission to adopt either their proposal or the
provision adopted as part of the DeltaCom arbitration. Id. at 38.

Staff Recommendation

The Staff recommends that the Commission adopt the same language that it
approved for this issue in Docket No. 16583-U. In that arbitration, the Commission
required bills would be due 30 days after the date the bill is sent out by BellSouth. Joint
Petitioners provided credible testimony that it required a significant amount of time to
review the vast number of bills that it receives fiom BellSouth. Regardless of whether
BellSouth is delivering bills within three to four days on average or seven days on
average, the logic employed by the Commission in Docket No. 16583-U still stands.
That is, that the time it takes BellSouth to render a bill is out of the CLEC's control and
should not inlrmge upon their time to review invoices. (DeltaCom Order, p. 15).

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff's
recommendation on Item 97.

Item 100

BellSouth Issue Statement: To avoid suspension or termination, should CLKC be
required to pay additional amounts that become past due after the Notice of
Suspension or Termination for Nonpayment is sent?

CLEC Issue Statement: Should CLEC be required to calculate and pay past due
amounts in addition to those specified in BellSouth's notice of suspension or
termination for nonpayment in order to avoid suspension or termination?

' Petition for Arbitration ofITC"DeltaCom Communications, Inc. with BellSoputh
Telecommunications, Inc. Pursuant to the Telecommunications Act of1996, Docket No.
16583-U.
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Positions of the Parties

BellSouth

BellSouth's position is that "ifa Joint Petitioner receives a notice of suspension or
termination &om BellSouth as a result of the Joint Petitioners' failure to timely pay
amounts that are not subject to a billing dispute, the Joint Petitioner should be required to

pay all undisputed amounts that are past due as of the date of the pending suspension or
termination action. " (BellSouth Brief, p. 61). This position is grounded in three
components of the parties' Agreement. First, BellSouth may suspend or terminate
service for nonpayment. Att. 7 $ 1.7.2. Second, this issue only concerns undisputed
amounts that are past due. Id. Third, BellSouth will not suspend or disconnect service
over amounts that are in dispute. Id.

In an effort to address Joint Petitioners' concern about the lack of certainty
regarding the amount due, BellSouth revised its proposal to state that, upon request,
BellSouth will advise of any additional amounts that have become due since the issuance
of the original notice of suspension or termination. (BellSouth Brief, p. 62). BellSouth
argues that its proposal is consistent with Commission Rule 515-12-1-.06(fj, which
requires that a customer shall be notified and allowed a reasonable time to pay a bill
before service is discontinued. (BellSouth Reply Brief, p. 47)..

Joint Petitioners

Joint Petitioners argue that BellSouth's right to suspend or terminate service
should be contingent upon identifying for the CLEC the exact amount owed. (Joint
Petitioner Brief, p. 69). Joint Petitioners emphasize the unfairness of BellSouth's
proposal to terminate service if any account becomes past due by pointing out that
BellSouth refused to agree to make this right reciprocal. Id.

Joint Petitioners object to BellSouth's proposal to include in the Notice for
payment past due that service may be terminated unless payment is made of all amounts
that either are overdue or may become past due on that and any other account. (Joint
Petitioner Brief, p. 71). A CLBC would have a maximum of 15 days to "process, dispute,
calculate, snd pay" these amounts prior to BellSouth rejecting new service orders, and
only 30 days to pay before BellSouth may terminate all services. Id. To further
complicate matters, BellSouth will not state the full amount due on all accounts in the
Notice that it provides to the CLEC. Id. Therefore, the CLEC will not know how much
it must pay in order to avoid the actions discussed above. Joint Petitioners argue that
BellSouth's proposal is contrary to the public interest, and therefore the Commission
would have authority under 47 U.S.C. $ 252(e)(2)(A)(ii) to strike the provision. Id. at 72.

Joint Petitioners do not accept BellSouth's offer to provide information of the
additional amounts owed upon request because there would still be inadequate notice and
increased potential for error and confusion. {Joint Petitioner Brief, p. 73).
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'Staff Recommendation

The Staff recommends that the Commission reject BellSouth's proposal to include
in the Notice amounts that become due in the interim between the time the Notice is
issued and the overdue amounts must be paid to avoid the rejection o fnew orders or
suspension or termination of service. Joint Petitioners raised legitimate concerns that
there would be ambiguity and lack of notice about the precise amount owed. Even
though BellSouth agreed to provide the exact amount due on request, the amount would
not be included in the initial notice. The burden would then be on the CLEC not just to
pay any additional amounts that become due, but to ascertain what BellSouth's assertion
is of these overdue amounts, verify that BellSouth's assertion is correct and then make
payment. BellSouth's proposal does not afford CLECs adequate protection.

There was some discussion about whether BellSouth's proposal is consistent with
the Commission Rule 515-12-1-.06(f). This rule requires that customers receive
notification and allowed a reasonable time in which to make payment before service is
discontinued. The rule does not delineate what must be included in the notification. The
question then is whether it is a reasonable construction of the rule to state that notice must
include the exact amount owed. The Staff recommends that the Commission find that for
notice to comply with the Commission Rule it must identify the amount due.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff's
recommendation on Item 100.

Item 101

How many months of billing should be used to determiae the maximum amount of
the deposit' ?

Positions of the Parties

BellSouth

BellSouth proposes that deposits should not exceed an average of two months of
actual billing for existing customers or two months of estimated billing for new
customers. (BellSouth Brief, p. 62). BellSouth defends its proposal by stating that it
must wait at least two months after service is rendered before disconnecting for
nonpayment. Id. at 63. E xperience demonstrates that BellSouth does not impose the
maximum deposit requirement on the CLECs. Id. The Joint Petitioner proposal to
impose a lower maximum deposit on existing customers than new customers does not
account for the fact that some new CLECs will be in a stronger financial position. Id.
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parties, and consider any future charges of bad faith at such time as a party raises such an

issue before it.

If BellSouth seeks to impose a deposit that is within the amount permitted under

the interconnection agreement, but is forced to reduce that deposit to account for an
amount that it may not owe, then it is exposed to greater risk than is appropriate, based on
the other provisions of the agreement.

Staff's recommendation to limit the offset to undisputed amounts is consistent
with the treatment of other components in the interconnection agreement. Item 86B
involved disputes over alleged unauthorized access to CSR information. Part of the
supporting factual background for that item is that parties have to meet their obligations
under the agreement during the pendency of a dispute. Item 100 involved the termination
of service for nonpayment. Again, neither party disagreed with the premise that the
notification for termination for nonpayment related only to undisputed amounts d'ue. In
Item 103, Joint Petitioners argue that service should not be terminated for failure to pay a
deposit if the amount of the deposit is in dispute.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Sta6's
recommendation on Item 102.

Item 103

Should BellSouth be entitled to terminate service to CLKC pursuant to the process
for termination due to non-payment if CLEC refuses to remit any deposit required
by BellSouth within 30 calendar days?

Positions of the Parties

BellSouth

BellSouth's position is that it should be able to terminate service if a Joint
Petitioner does not pay or properly dispute a deposit demand within thirty calendar days.
(BellSouth Brief, p. 65). Termination for non-payment of a deposit makes sense given
BellSouth's right to a deposit, and it is contemplated in Commission Rule 515-12-1-.06.
Id.

BellSouth also points out that Joint Petitioners' end user tariffs authorize
termination for non-payment. (BellSouth Reply Brief, p. 53).
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Joint Petitioners

Joint Petitioners argue that BellSouth's ability to terminate service for non-

payment of a deposit should be limited to those instances in which the Joint Petitioner
does not dispute that the deposit is reqinred or when such deposit has been ordered by the
Commission. (Joint Petitioner Brief, p. 79). Any disputes over the appropriate deposit
amount should be referred to the dispute resolution process set forth in the agreement. Id.
at 80.

Staff Recommendation

The Staff recommends adoption of Joint Petitioners' proposed language. In
BellSouth's brief, it argues that it would only terminate service for non-payment of a
deposit if the Joint Petitioner did not "properly dispute" the deposit demand. However,
the language BellSouth proposes as part of Section 1.8.6 does not recognize that
qualification:

Subject to Section 1.8.7 following, in the event ((customer short name))
fails to remit to BellSouth any deposit requested pursuant to this Section
within thirty(30) calendar days of((customer short name))'s receipt of
such request, service to ((customer short name)) may be terminated in
accordance with the terms of Section 1.7 and subtending sections of this
Attachment, and any security deposits will be applied to
((customer short name))'s account(s).

To the extent that BellSouth intended to exclude its right to terminate service for non-
payment of deposit amounts that are in dispute, adoption of Joint Petitioners' language
should not disadvantage BellSouth.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff s
recommendation on Item 103.

III. CONCLUSION AND ORDKRING PARAGRAPHS

The Commission finds and concludes that the issues that the parties presented to
the Commission for arbitration should be resolved in accord with the terms and
conditions as discussed in the preceding sections of this Order, pursuant to Sections 251
and 252 of the Telecommunications Act of 1996 and Georgia's Telecommunications and
Competition Development Act of 1995.

WHEREFORE IT IS ORDERED, that all findings, conclusions, statements,
and directives made by the Commission and contained in the foregoing sections of this
Order are hereby adopted as findings of fact, conclusions of law, statements of regulatory
policy, and orders of this Commission.
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CONCLUSIONS

The Commission concludes that the rights of end users should be defined
pursuant to state contract law. The Commission further concludes that incidental,
indirect, and consequential damages should be defined pursuant to state law.
Therefore, the Commission believes BellSouth's proposed language for Section 10.4.4
should be adopted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

ISSUE NO. 6 —MATRIX ITEM NO. 7: What should the indemnification obligations of
the Parties be under this agreement?

POSITIONS OF PARTIES

JOINT PETITIONERS: The Party providing service under the Agreement should be
indemnified, defended, and held harmless by the Party receiving services against any
claim for libel, slander, or invasion of privacy arising from the content of the receiving
Party's own communications. Additionally, customary provisions should be included to
specify that the Party receiving services under the Agreement should be indemnified,
defended, and held harmless by the Party providing services against any claims, loss,
or damage to the extent reasonably arising from: (1) the providing Party's failure to
abide by applicable law, or (2) injuries or damages arising out of or in connection with
this Agreement to the extent caused by the providing Party's negligence, gross
negligence, or willful misconduct.

BELLSOUTH: Indemnification of the providing Party should be limited to two situations:
(1) claims for libel, slander, or invasion of privacy arising from the content of the Party' s
own communications; or (2) any claim, loss, or damages claims by the "End User or
customer of the Party receiving services arising from such company's use or reliance on
the providing Party's services, actions, duties, or obligations arising out of this
Agreement. " Thus, BellSouth's language is narrower and insures that the providing
Party will be indemnified in the unique situation when the end user of the receiving Party
sues the providing Party based on the receiving Party's use or reliance of services
provided by the providing Party. BellSouth noted that in most cases the Joint
Petitioners will be the receiving party and BellSouth will be the providing party.

PUBLIC STAFF: The Public Staff supported Joint Petitioners' proposed language.

DISCUSSION

While the parties agree that the receiving party should be indemnified for claims
of libel, slander, or invasion of privacy, the Joint Petitioners contended that the providing
party should undertake a heavier indemnity obligation, including reasonable and
proximate losses to the extent it becomes liable due to the other party's negligence,
gross negligence, willful misconduct, or failure to abide by applicable law. Their
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language would ensure that each party will be indemnified to a third-party in the case
the other party's failure to comply with applicable law, regardless of whether the party is
receiving or providing service. The Joint Petitioners objected to BellSouth's proposal
because it provides that only the party providing services is indemnified under the
Agreement.

BellSouth contended that the Joint Petitioners go too far in contending that the
party receiving services should be indemnified, defended, and held harmless by the
party providing services against claims, losses, and damages. BellSouth also
contended that an interconnection agreement is not a commercial agreement but is
rather governed by the Act and subsequent arbitration. Services provided pursuant to
Section 251 are priced according to TELRIC principles and do not include open-ended
indemnification of the party receiving services. TELRIC pricing does not account for the
level of risk BellSouth is being asked to assume. If the Joint Petitioners would limit their
liability to their customers through their tariffs or contracts, there would be no issue
here.

The Public Staff concurred in the Joint Petitioners' position.

The Commission notes that in Finding of Fact No. 3 above, the Commission
approved BellSouth's proposal for Section 10.4.2. This proposal allows the Joint
Petitioners to limit their liability to customers through their tariffs or contracts and
protects BellSouth if they do not. This limitation of liability provision appears to remove
BellSouth's objection to the Joint Petitioners' proposal. Without that objection, there
appears to be no issue.

CONCLUSIONS

The Commission concludes that the Joint Petitioners' proposed language for
Section 10.5 in the General Terms and Conditions of the Agreement should be
approved.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

ISSUE NO. 7 —MATRIX ITEM NO. 9:

Joint Petitioners' Issue Statement: Should a court of law be included among the
venues at which a Party may seek dispute resolution under the Agreement?

BellSouth's Issue Statement: Should a party be allowed to take a dispute concerning
the interpretation or implementation of any provision of the Agreement to a court of law
for resolution without first exhausting administrative remedies?
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POSITIONS OF PARTIES

JOINT PETITIONERS: Either party should be able to petition the Commission, the
FCC, or a court of law for a resolution of a dispute. No legitimate dispute resolution
should be foreclosed to the parties. The industry has experienced difficulties in

achieving efficient regional dispute resolution. Moreover, there is an ongoing debate as
to whether state commissions have the jurisdiction to enforce agreements and as to
whether the FCC will engage in such enforcement. Courts of law have the jurisdiction
to entertain such disputes. Indeed, in certain circumstances, they may be better
equipped to adjudicate disputes and may provide a more efficient alternative to litigating
before up to nine different state commissions or to waiting for the FCC to decide
whether it will or will not accept an enforcement role given the particular facts.

BELLSOUTH: The Commission or the FCC should initially resolve disputes as to the
appropriate interpretation and implementation of the Agreement. There can be no
question that the Commission should resolve matters that are within its expertise and
jurisdiction. State commissions are in the best position to resolve disputes relating to
the interpretation or enforcement of agreements it approves. The Eleventh Circuit has
recognized this, noting that the power to approve or reject interconnection agreements
implies the power to interpret and enforce those agreements in the first instance. The
Joint Petitioners actually conceded that the state commissions have the authority to
enforce and interpret interconnection agreements but they seek the ability to go to a
single forum, such as a court, to address region-wide disputes and avoid bifurcated
hearings. But bifurcated hearings may be unavoidable if, under the doctrine of primary
jurisdiction, a court would resolve matters outside of the expertise of the state
commissions, while the nine state commissions would resolve matters within their
expertise. BellSouth's language gives the Joint Petitioners the ability to resolve a
dispute in a single forum —namely, the FCC.

PUBLIC STAFF: The Public Staff supported the Joint Petitioners' language.

DISCUSSION

The nub of this issue is whether the parties should be allowed to seek resolution
of disputes regarding their Agreement in courts of law before first seeking resolution
before the Commission. The Joint Petitioners noted that their present agreements have
such a provision and argued that it is unclear that the Commission may issue an Order
approving agreement language which deprives a court of jurisdiction, since the subject
matter of state courts is set by the Legislature and that of the federal courts is set by
Congress. BellSouth indicated that it would only permit disputes to be adjudicated in a
court of law for matters lying outside the jurisdiction of the FCC or the Commission.

The Public Staff was cautious about whether the Commission had the authority
to issue an order approving agreement language which would, over the objections of a
party, deprive a court of its jurisdiction.
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The Commission shares the concerns of the Joint Petitioners and the Public Staff
on this issue. The subject matter of the North Carolina courts is set by the Legislature
pursuant to N. C. Constitution Art. IV, Sec. 1 and of the federal courts by Congress
pursuant to U. S. Constitution, Art. III, Sec. 1. It would thus appear questionable
whether the Commission could approve an agreement depriving either set of courts of
their jurisdiction to hear claims from parties seeking dispute resolution. Whether a
court of law has jurisdiction over any particular claim is a matter to be adjudicated by the
petitioned tribunal, and this need not be determined at this point.

CONCLUSIONS

The Commission concludes that the language proposed by the Joint Petitioners
for Section 13 in the General Terms and Conditions of the Agreement should be
adopted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8

ISSUE NO. 8 —MATRIX ITEM NO. 12: Should the Agreement explicitly state that all

existing state and federal laws, rules, regulations, and decisions apply unless otherwise
specifically agreed to by the parties?

POSITIONS OF PARTIES

JOINT PETITIONERS: Nothing in the Agreement should be construed to limit a party' s
rights or exempt a party from obligations under applicable law, as defined in the
Agreement, except in such cases where the parties have explicitly agreed to a
limitation or exemption. Moreover, silence with respect to any issue, no matter how
discrete, should be construed to be such a limitation or exception. This is a basic legal
tenet and is consistent with both federal and Georgia law (agreed to by the parties), and
it should be explicitly stated in the Agreement in order to avoid unnecessary disputes
and litigation that has plagued the parties in the past.

BELLSOUTH: BellSouth characterized the issue as being how the parties should
handle disputes when one party asserts that an obligation, right, or other requirement
arising from telecommunications law is applicable even if it is not expressly
memorialized in the Agreement. The issue is not whether BellSouth intends to comply
with applicable law; it has. The issue is about providing certainty in the Agreement as to
the parties' obligations.

PUBLIC STAFF: The Public Staff supported Joint Petitioners' proposed language.

Section 32.1 defines "Applicable Law" as "all applicable federal, state, and local statutes, laws, rules
regulations, codes, effective orders, injunctions, judgments and binding decisions and decrees that relate
to the obligations under this Agreement. "
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DISCUSSION

Essentially, the Joint Petitioners have argued that the Agreement should state
that a party's rights and obligations under all relevant law existing at the time of the
contract should apply unless explicitly limited or exempted. In this Agreement, the
relevant state law would be Georgia law. The Joint Petitioners contended that an
express provision that existing law applies unless expressly excluded or exempted
would reduce disputes and litigation between the parties.

The text of the Joint Petitioners' proposal is as follows: "Nothing in this
Agreement shall be construed to limit a Party's rights or exempt a Party from obligations
under Applicable Law, except in such cases where the Parties have explicitly agreed to
an exception to a requirement of Applicable law or to abide by the provisions which
conflict with and thereby displace corresponding requirements of Applicable Law.
Silence shall not be construed to be such an exemption to or displacement of any
aspect, no matter how discrete, of Applicable Law. "

BellSouth contended that the Joint Petitioners' position would create more
uncertainty, and it believes that, if there is a disagreement over applicable law, after the
dispute is resolved, the Agreement should be amended so that the new obligation
applies only prospectively and not retroactively.

The text of BellSouth's proposal is as follows: "This Agreement is intended to
memorialize the Parties' mutual agreement with respect to their obligations under the
Act and applicable FCC and Commission rules and orders. To the extent that either
Party asserts that an obligation, right, or other requirement, not expressly memorialized
herein, is applicable under this agreement by virtue of a reference to an FCC or
Commission rule or order or, with respect to substantive Telecommunications law only,

Applicable Law, and such obligation, right, or other requirement is disputed by the other
Party, the Party asserting such obligation, right, or other requirementis applicable shall
petition the Commission for resolution of the dispute and the Parties agree that any
finding by the Commission that such obligation, right or other requirement exists shall
be applied prospectively by the Parties upon amendment of the Agreement to include
such obligation, right, or other requirement and any necessary rates, terms, and
conditions, and the Party that failed to perform such obligation, right, or other
requirement shall be held harmless from any liability for such failure until the obligation,
right, or other requirement is expressly included in this Agreement by amendment
thereto. "

The Public Staff was supportive of the Joint Petitioners' language, believing that
it would help to avoid controversies in the future. While it is unclear as to whether
silence regarding the applicable law indicates that such law either does or does not

apply, the Public Staff believes the Agreement should specifically address this matter to
avoid potential litigation. The Public Staff further noted that BellSouth's proposed
language allowing a party to seek Commission resolution if a disagreement arises over
whether an applicable law, rule, or order applies to the Agreement and providing that
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the Commission's decision applies prospectively, does not resolve the question of
silence in the Agreement. The Public Staff criticized the fairness of BellSouth's view of
applying the law prospectively, since this would give an incentive to adopt an extreme or
untenable interpretation of applicable law and then allow the party adopting that view to
escape fiscal responsibility for the delay it caused by necessitating litigation before the
Commission over its proper interpretation.

The Commission believes that the language proposed by the parties is in both
cases problematical. The purpose of a contract is to memorialize the parties' mutual
agreement at a particular point in time for the term of the contract, and the general
purpose of the typical applicable law provision in a contract is to ensure that the parties
do not break the law. Thus, the specific terms of the contract are to have primary
significance. If there are particular laws that the parties wish to provide terms, but which
they do not want to rewrite or negotiate, these specific laws should be incorporated by
reference.

The principal defect of the Joint Petitioners' language is that it purports to import
the entirety of "Applicable Law,

" except where the parties have agreed otherwise.
Silence as to that law is, so to speak, no defense. This amounts to a "roving expedition"
for a party to seek out other law, "no matter how discrete, " to supply terms for the
Agreement. The Commission believes this goes too far and is out of harmony with what
a standard applicable law provision is supposed to do.

The principal defect of BellSouth's language is that it inserts a "prospectivity"
clause which, as the Public Staff points out, gives an incentive to extreme positions and
posturing. "Prospectivity" is also out of harmony with what a standard applicable law
provision is supposed to do. In any case, should the Commission interpret the parties'
intent and the meaning of certain contractual provisions, the law generally holds that the
Commission's interpretation should be applicable during the entire term of the contract
unless there was language directly to the contrary.

Nevertheless, the BellSouth language is more susceptible to reform. BellSouth is
on firmer ground when it states that the "Agreement is intended to memorialize the
Parties' mutual agreement" and provides that, "where something is not expressly
memorialized but is nevertheless argued to be applicable, the matter should be referred
to the Commission for resolution. " This language should in large measure be retained
up to the point of the phrase "resolution of the dispute, "

with some modifications for
greater clarity, and the balance of the language, which deals with "prospectivity" should
be deleted. References to courts of law and the FCC should be added to be consistent
with the decision in the Evidence and Conclusions for Finding of Fact No. 7 above.

The Commission is doubtful that any language can be framed that anticipates all

possible disputes given the volume of laws, legal principles, and possible fact situations
involved. If both parties dislike the language suggested by the Commission, they are
free to negotiate something which seems better to them.
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CONCLUSIONS

The Commission concludes that the BellSouth language should be adopted as
modified to read: "This Agreement is intended to memorialize the Parties' mutual
agreement with respect to their obligations under the Act and applicable FCC and
Commission rules and orders. To the extent that either Party asserts that an obligation,
right, or other requirement, not expressly memorialized herein, is applicable under this
Agreement by virtue of an FCC or Commission rule or order or, with respect to
Applicable i aw relating to substantive Telecommunications law only, and such
obligation, right, or other requirement is disputed by the other Party, the Party asserting
such obligation, right, or other requirementis applicable shall petition the Commission, a
court of law, or the FCC for resolution of the dispute. "

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9

ISSUE NO. 9 - MATRIX ITEM NO. 26: Should BellSouth be required to commingle
UNEs or combinations with any service, network element or other offering that it is
obligated to make available pursuant to Section 271 of the Act?

POSITIONS OF PARTIES

JOINT PETITIONERS: Yes. BellSouth should be required to commingle UNEs or
combinations with any service, network element, or other offering that it is obligated to
make available pursuant to Section 271 of the Act.

BELLSOUTH: BellSouth argued that this matter should be moved to the change of law
docket for consideration and resolution because similar if not identical issues are being
raised in the change of law proceeding. At a minimum the Commission should defer
resolution of this item until its decision in the change of law docket to avoid inconsistent
rulings. Otherwise, BellSouth's view is that consistent with the FCC's Errata to the
TRO, there is no requirement to commingle UNEs or combinations with services,
network elements or other offerings made available only under Section 271 of the Act.

PUBLIC STAFF: The Public Staff recommended that the Commission conclude that
BellSouth shall permit a requesting carrier to commingle a UNE or a UNE combination
obtained pursuant to Section 251 with one or more facilities or services that a
requesting carrier has obtained at wholesale from an ILEC pursuant to a method other
than unbundling under Section 251(c)(3) of the Act. This includes wholesale services
obtained from any method, including those obtained as Section 271 elements.

DISCUSSION

The Commission notes that this issue involves whether BellSouth is required to
commingle UNEs or combinations of UNEs with any service, network element, or other
offering that it is obligated to make available pursuant to Section 271 of the Act.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 14

ISSUE NO. 14 - MATRIX ITEM NO. 65: Should BellSouth be allowed to charge the
CLP a TIC for the transport and termination of Local Transit Traffic and ISP-Bound
Transit Traffic?

POSITIONS OF PARTIES

JOINT PETITIONERS: No. BellSouth should not be permitted to impose upon CLPs a
TIC for the transport and termination of Local Transit Traffic and ISP-Bound Transit
Traffic. The TIC is a non-TELRIC based additive charge that exploits BellSouth's
market power and is discriminatory.

BELLSOUTH: Yes. BellSouth is not obligated to provide the transit function and the
CLP has the right pursuant to the Act to request direct interconnection to other carriers.
Additionally, BellSouth incurs costs beyond those for which the Commission ordered
rates were designed to address, such as the costs of sending records to the CLPs
identifying the originating carrier. BellSouth does not charge the CLP for these records
and does not recover those costs in any other form. Moreover, this issue is not
appropriate for arbitration in this proceeding because it involves a request by the CLPs
that is not encompassed within BellSouth's obligations pursuant to Section 251 of the
Act.

PUBLIC STAFF: The Public Staff recommended that the Commission conclude that
BellSouth should not be permitted to charge a TIC when providing a tandem transit
function for CLPs.

DISCUSSION

The Joint Petitioners argued that the TIC is a non-TELRIC based additive charge
enabling BellSouth to exploit its market power. The Joint Petitioners asserted that only
BellSouth is in a position to provide transit service capable of connecting all carriers of
all sizes, due to its past monopoly and continuing market dominance. The rate appears
to be purely additive, simply enabling BellSouth to extract additional profits over and
above the profit it already receives through the elemental UNE rates. In addition, the
Joint Petitioners claimed that the TIC charge is discriminatory, since BellSouth does not
impose this charge on all CLPs. Further, BellSouth threatened to double the rate if two
of the Joint Petitioners did not agree to it during negotiations. The Joint Petitioners
contended that BellSouth has not shown that its existing rates for the transiting function,
tandem switching and common transport, do not adequately provide for recovery of its
costs. The Joint Petitioners argued that BellSouth can seek to modify its TELRIC-based
rates in the next generic pricing proceeding if its rates do not recover its costs. Despite
BellSouth's contention that this issue should not be included in this arbitration, the Joint
Petitioners argued that this issue is properly before the Commission because transiting
is an interconnection issue and has been included in BellSouth's interconnection
agreements for nearly eight years.
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BellSouth initially contended that it was not required to provide a transit traffic
function because it is not a Section 251 obligation under the Act. Therefore, BellSouth
argued that if it provides the transit traffic function, the rates, terms, and conditions
should be contained in a separately negotiated agreement. If BellSouth includes the
transit traffic function in its Agreement, BellSouth believed that it should not be
penalized by imposing rates for a service that, pursuant to a separate agreement, to
which the Commission would not even be privy.

BellSouth maintained that it should be able charge a TIC for local transit and
ISP-bound transit traffic because it is not obligated to provide the transit function to a
CLP and the CLP has the ability to request direct interconnection to other carriers.
BellSouth argued that the TIC is not "purely additive" because some costs are not
recovered in tandem switching and common transport charges, such as the fee
BellSouth pays to Telcordia for all messages sent and received through the Centralized
Message Distribution System (CMDS). Moreover, BellSouth argued that because the
TIC is not a Section 251 requirement, the rate should not be subject to the TELRIC cost
standards set forth in Section 252.

In cross-examination, BellSouth witness Blake acknowledged that BellSouth has
offered to provide a tandem transit function in these Agreements, but stated that the
crux of the dispute in this case is the rate. Witness Blake also modified her position
concerning BellSouth's Section 251 obligations by agreeing that BellSouth had an
obligation to provide a tandem transit function based upon the FCC's Virginia arbitration
orders and the Commission's September 22, 2003 Order in Docket No. P-19, Sub 454
that found ILECs have an obligation to provide transit service. Witness Blake testified
that the TIC is designed to cover not only the cost of sending records identifying the
originating carrier, but the "value-added" nature of the service as well. The transit
function eliminates the need for originating carriers to directly connect with terminating
carriers. The TELRIC tandem rate covers the transit part, while the TIC reflects the
value of not having to directly interconnect with carriers.

The Public Staff stated in its Proposed Order that there appears to be no dispute
that BellSouth is obligated to provide transit service. Witness Blake acknowledged that
the Commission has previously found ILECs have an obligation to provide transit
service and that the FCC has found the tandem transit function is a Section 251
obligation. Therefore, the Public Staff believed that the question before the Commission
is whether BellSouth should be permitted to charge a TIC in addition to the
TELRIC-based tandem switching rate. Although BellSouth has conceded that the
tandem transit function is a Section 251 obligation, it is unclear why BellSouth still

maintains that this function is not subject to the pricing requirements set forth in Section
252. The Public Staff noted that the FCC has implemented specific rules to which the
Commission must adhere in determining the appropriate rates for providing a tandem
transit function.

The Commission can find no basis for permitting BellSouth to impose a TIC for
the tandem transit function. The tandem transit function is a Section 251 obligation, and



BellSouth must charge TELRIC rates for it. As pointed out by the Commission in its
September 22, 2003 Order in Docket No. P-19, Sub 454, the tandem transit function
may also involve a billing intermediary function. While this may not be necessary for the
parties to this proceeding, the rates for providing a billing intermediary function are not
required to be TELRIC-based. The Commission concurs that the tandem transit function
provides some value to CLPs by permitting them to avoid directly interconnecting with
all of the LECs subtending BellSouth's tandem. However, the fact that CLPs receive
value for this service is not grounds for disregarding the FCC's pricing rules.

CONCLUSIONS

The Commission concludes that BellSouth should not be permitted to charge a
TIC when providing a tandem transit function for CLPs.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 15

ISSUE NO. 15 - MATRIX ITEM NO. 86 B: How should disputes over alleged
unauthorized access to customer service record (CSR) information be handled under
the Agreement?

POSITIONS OF PARTIES

JOINT PETITIONERS: The Joint Petitioners argued that if one party disputes the other
party's assertion of noncompliance regarding access to CSR information, that party
should notify the other party in writing of the basis for its assertion of compliance. The
Joint Petitioners maintained that if the receiving party fails to provide the other party with
notice that appropriate corrective measures have been taken within a reasonable time
or fails to provide the other party with proof sufficient to persuade the other party that it

erred in asserting the noncompliance, the requesting party should proceed pursuant to
the Dispute Resolution provisions set forth in the General Terms and Conditions and the
parties should cooperatively seek expedited resolution of the dispute. The Joint
Petitioners asserted that "self help", in the form of suspension of access to ordering
systems and discontinuance of service, is inappropriate and coercive; moreover, it

effectively denies one party the ability to avail itself to the Dispute Resolution process
otherwise agreed to by the parties.

BELLSOUTH: BellSouth maintained that the Commission should adopt BellSouth's
most recent proposed language for Matrix Item No. 86(b) (if the accused party fails to
produce an appropriate letter of authorization (LOA) within the allotted time period, the
requesting party will provide written notice via email to a person designated by the other
party to receive such notice specifying the alleged noncompliance and advising that
access to ordering systems may be suspended in five days if such noncompliance does
not cease) as it addresses all of the Joint Petitioners' concerns as well as gives the
parties sufficient recourse if a party refuses to comply with its legal and contractual
obligations regarding the protection of CSRs.
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION

RALEIGH

DOCKET NO. P-772, SUB 8
DOCKET NO. P-913, SUB 5

DOCKET NO. P-1202, SUB 4

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Joint Petition of NewSouth Communications
Corp. et al. for Arbitration with BellSouth
Telecommunications, Inc.

) ORDER RULING ON

) OBJECTIONS AND

) REQUIRING THE FILING

) OF THE COMPOSITE
) AGREEMENT

BEFORE: Commissioner James Y. Kerr, II, Presiding, and Commissioners Robert V.
Owens, Jr. , and Lorinzo L. Joyner

BY THE COMMISSION: On July 26, 2005, the Commission issued its
Recommended Arbitration Order (RAO) in this docket. The Commission made the
following:

FINDINGS OF FACT

1. The term "End User" should be defined as "the customer of a party.
"

2. The industry standard limitation of liability limiting the liability of the
provisioning party to a credit for the actual cost of services or functions not performed
or improperly performed should apply.

3. If a party elects not to place standard industry limitations of liability in its

contracts with end users or in its tariffs, that party shall indemnify the other party for

any loss resulting from its decision not to include the limitation of liability.

4. The rights of end users should be defined pursuant to state contract law.

5. The Agreement should state that incidental, indirect, and consequential
damages should be defined pursuant to state law.

6. The proposal of the Joint Petitioners (including NewSouth
Communications Corp. (NewSouth), NuVox Communications, Inc. (NuVox), and
Xspedius Communications, LLC on behalf of its operating subsidiary, Xspedius
Management Co. Switched Services, LLC (Xspedius)) found in Section 10.5 of their

Appendix A should be approved.



DISCUSSION

In the RAO, the Commission found that the language proposed by the Joint

Petitioners was unnecessary and potentially confusing. The Commission noted that

end users are not parties to this Agreement or arbitration, and their rights should

therefore be defined, not by the Agreement, but according to state contract law. As

such, the Commission believed the Joint Petitioners' proposed language to be
superfluous and indirect, incidental, and consequential damages should be defined by

state law.

The Commission believes that its original decision on this issue was
well-founded, and the arguments put forward by the Joint Petitioners to be not

particularly compelling. Indeed, in a moment of comparative candor, the Joint

Petitioners admitted that they had perhaps contributed to some of the confusion

surrounding this issue. The Commission concurs but is not persuaded to adopt the

Joint Petitioners' language.

and 5.

CONCLUSIONS

The Commission finds it appropriate not to reconsider Findings of Fact Nos. 4

FINDING OF FACT NO. 6 ISSUE NO. 6 —MATRIX ITEM NO. 7): What should the

indemnification obligations of the Parties be under the Agreement?

INITIAL COMMISSION DECISION

The Commission concluded that the Joint Petitioners' proposed language for

Section 10.5 in the General Terms and Conditions of the Agreement should be

approved.

MOTIONS FOR RECONSIDERATION

BELLSOUTH: BellSouth sought reconsideration of this issue. BellSouth argued that

the Joint Petitioners' language requires BellSouth to indemnify the Joint Petitioners in

virtually all circumstances while imposing essentially no indemnification obligations on

the Joint Petitioners. The language the Joint Petitioners endorse imposes greater

obligations than the Joint Petitioners have placed in their own tariffs where they are the

providing parties. Such expansive language runs counter to the holding in the FCC's

Verizon Arbitration Order. By contrast, the Commission rejected the Joint Petitioners'

expansive view regarding the definition of applicable law. Since the standard here

relates to applicable law, the Commission should take a similar narrow view on this

issue. Moreover, even when read together with the Commission's ruling on Issue No. 3
(Matrix Item No. 5), the Joint Petitioners' language regarding indemnification is still at

issue and objectionable. BellSouth's proposed language complies with industry

standards and requires the receiving party to indemnify the providing party in only two
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limited situations: (1) claims for libel, slander, or invasion of privacy arising from the
content of the receiving party's own communications; or (2) any claim, loss, or damage
claimed by the "End User or customer of the party receiving services arising from such
company's use or reliance on the providing party's services, actions, duties, or

obligations arising under this Agreement. "

INITIAL COMMENTS

BELLSOUTH: BellSouth did not file initial comments on this issue.

JOINT PETITIONERS: The Joint Petitioners argued that BellSouth's Motion for

Reconsideration concerning this issue should be denied. The Joint Petitioners argued
that the language adopted by the Commission does not violate the Virginia Arbitration

Order or any state commission order. The clause at issue here is not a blanket

indemnity provision such as that in the Virginia Arbitration Order but one more narrowly

focused. The Joint Petitioners also denied that the Commission's decision here
conflicted with its decision elsewhere —it does not redefine Applicable Law but rather
includes it as defined. Moreover, consistent with their own tariffs, the Joint Petitioners
do not require the receiving party to indemnify the providing party for the providing

party's negligence, nor is the language cast in such a way as to benefit only the Joint
Petitioners.

PUBLIC STAFF: The Public Staff did not believe that BellSouth's objections warranted

a change in the Commission's conclusions on this issue.

REPLY COMMENTS

BELLSOUTH: BellSouth replied that the indemnification language adopted by the

Commission is unique and is contrary to industry standards. BellSouth stated that the

Kentucky PSC and the Florida PSC have already rejected such language in similar

proceedings before them. In contrast to the Virginia Arbitration Order, the language
adopted here is extremely broad and one-sided.

JOINT PETITIONERS: The Joint Petitioners did not file reply comments on this issue.

PUBLIC STAFF: The Public Staff reiterated its position that the objections of BellSouth

did not warrant reconsideration of the Commission's decision.

DISCUSSION

This issue concerns the indemnification obligations of the parties. In the RAO,

the Commission adopted the language proposed by the Joint Petitioners as follows:
"The Party providing services hereunder, its Affiliates, and its parent company, shall be
indemnified, defended, and held harmless by the Party receiving services hereunder

against any claim for libel, slander or invasion of privacy arising from the content of the
receiving party's communications. The Party receiving services hereunder, its Affiliates
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and its parent company, shall be indemnified, defended and held harmless by the Party

providing services hereunder against any claim, loss or damage to the extent arising

from (1) the providing Party's failure to abide by Applicable Law, or (2) injuries or

damages arising out of or in connection with this Agreement to the extent caused by the

Providing Party's negligence, gross negligence or willful misconduct. "

Bellsouth's principal argument is that this provision unfairly opens it to potentially

extremely expansive liability. However, the Commission in its Discussion in the RAO on

this issue noted that the Conclusion in this issue must be read together with the
Commission's adoption of Finding of Fact No. 3. Finding of Fact No. 3 was decided
favorably to BellSouth concerning limitations on liability. This decision, upheld in this

Order, provides that if a party elects not to place standard industry limitations of liability

in its contracts with end users or its tariffs, that party shall indemnify for any loss
resulting from this decision. The Commission found that this provision "appears to

remove BellSouth's objection to the Joint Petitioners' proposals. Without that objection,
there appears to be no issue. "

Of course, it should be anticipated that a party whose language was not adopted

may continue to argue that its language should be adopted, but this does not change
the fact that the adoption of BellSouth's language with reference to Finding of Fact
No. 3 substantially mitigates the exposure that BelISouth might otherwise have with

reference to the language adopted here. BellSouth has not offered any new, much less
persuasive, arguments for the Commission to reconsider its decision. The Commission,

therefore, does not believe that its decision on this Finding of Fact should be changed.

CONCLUSIONS

The Commission finds it appropriate not to reconsider Finding of Fact No. 6.

FINDING OF FACT NO. 8 ISSUE NO. 8 —MATRIX ITEM NO. 12: Should the

agreement explicitly state that all existing state and federal laws, rules, regulations and

decisions apply unless otherwise specifically agreed to by the parties?

INITIAL COMMISSION DECISION

The Commission concluded that the BellSouth language should be adopted as
modified to read: "This Agreement is intended to memorialize the Parties' mutual

agreement with respect to their obligations under the Act and applicable FCC and

Commission rules and orders. To the extent that either Party asserts that an obligation,

right, or other requirement, not expressly memorialized herein, is applicable under this

Agreement by virtue of an FCC or Commission rule or order or, with respect to

Applicable Law relating to substantive Telecommunications law only, and such

obligation, right or other requirement is disputed by the other Party, the Party asserting
such obligation, right, or other requirement is applicable shall petition the Commission, a
court of law, or the FCC for resolution of the dispute. "
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or services that a requesting carrier has obtained at wholesale from an
ILEC pursuant to a method other than unbundling under Section 251(c)(3)
of the Act, including those obtained as Section 271 elements.

5. That for Finding of Fact No. 15, the Commission finds it appropriate to deny
BeIISouth's Motion for Reconsideration, thereby affirming its decision to adopt the Joint
Petitioners' proposed language concerning disputes over alleged unauthorized access
to CSR information. However, the Commission does find it appropriate to alter the Joint
Petitioners' proposed language to include specific time periods for action by an accused
Party, as outlined hereinabove.

ISSUED BV ORDER OF THE COMMISSION.

This the 8'" day of February, 2006.

NORTH CAROLINA UTILITIES COMMISSION

QGIL l Tfloo&k

Gail L. Mount, Deputy Clerk

Commissioner Robert V. Owens, Jr. dissents from the majority's decision on
reconsideration on Finding of Fact No. 9,
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